An Overview of U.S. Supreme Court "Takings" Law

I.
Introduction


This paper summarizes and discusses the United States Supreme Court decisions addressing the Takings Clause of the Fifth Amendment.  A natural starting point for that discussion is, of course, the text of that provision itself, and Justice Holmes' opinion for the Court in Pennsylvania Coal v. Mahon, 260 U.S. 393 (1922).  The Takings Clause provides that "(nor) Shall private property be taken for public use, without compensation."  In Pennsylvania Coal, the Court addressed the Takings Clause in the context of a Pennsylvania statute prohibited the mining of coal in a manner which would cause land containing a dwelling to subside.  The owners of a residence sued the coal company which owned the mining rights to the land beneath the dwelling from causing it to subside by mining the land.  The coal company defended on the basis that the statute prohibiting such mining unlawfully took its mining rights, and Justice Homes agreed:

Government could hardly go on if to some extent values incident to property could not be diminished without paying for every such change in the general law...But...the implied limitation must have its limits....When it reaches a certain magnitude, in most if not all cases there must be an exercise of eminent domain and compensation.


Justice Holmes further noted that "the general rule is, that while property may be regulated to a certain extent, if the regulation goes too far it will be recognized as a taking."  Although Justice Holmes’ opinion is not without its critics, the language above is widely quoted and still stands as establishing the principle that regulation of property may result in a taking for which the owner is entitled to compensation, even without exercise of the government's power of eminent domain.


Four years later, in Euclid v. Ambler Realty Co., 272 U.S. 365 (1926), the Supreme Court upheld an attack on a comprehensive zoning ordinance which allegedly reduced the value of the property at issue to one-fourth of the value it would have had if used for industrial purposes not permitted by the zoning ordinance.  The challenge was based on the claim that the city had unlawfully exercised its “police power” in adopting the zoning, rather than that the ordinance effected a taking without compensation.  Nevertheless, the proposition that zoning may effect a taking has never since been seriously entertained.

II.
Penn Central v. New York City


More than fifty years passed until the Court’s next takings case, Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978).  In Penn Central the Court rejected the plaintiff's claim that New York City violated the Takings Clause by applying its historic landmark designation to prevent construction of a high-rise office tower over Grand Central Station.  Justice Brennan's opinion for the Court is long, complex and in some respects seemingly inconsistent, but it articulates principles which are still applied by courts in assessing takings claims.  These include that 

(1) "(The) Court...has been unable to develop any 'set formula' for determining when 'justice and fairness' require that economic injuries caused by public action be compensated by the government, rather than remain disproportionately concentrated on a few persons."

(2)  Because there is no "set formula" for analyzing taking claims, each case involves an "essentially ad hoc, factual inquiry," based on "several factors that have particular significance."  Those factors include (i) "(T)he economic impact of the regulation on the claimant...,” (ii) “the extent to which the regulation has interfered with (the owner’s) distinct investment-backed expectations...," and (iii) the character of the governmental action, that is, whether it can be characterized as a "physical invasion by government" or simply a "public program adjusting the benefits and burdens of economic life to promote the common good."


These principles are often cited and relied on in analyzing takings claims.  In particular, the “three factors” described in (2) are often applied in cases where the regulation at issue substantially reduces, but does not eliminate all, the economic utility of the property.  Where all use is proscribed, the Lucas test (discussed below) is now to be applied.

III.
Other Fundamental Takings Issues


Following the decision in Penn Central  the Supreme Court became much more active in takings cases.  While the Court continues to apply the Penn Central factors on an ad hoc basis, cases decided since 1978 have established certain other principles applied in Federal constitutional takings cases.  These include the following:


1.
Physical Takings.  One of the few unqualified tenets of takings law is that physical occupation of property by or at the direction of government is always a taking requiring compensation.  This principle was articulated in Loretto v. Teleprompter Manhattan CATV, 458 U.S. 419 (1982), where the Court invalidated a state law which authorized cable TV operators to install equipment in apartment buildings.  Although the physical interference was minor, the Court held that it was a taking by a "permanent physical occupation authorized by government...without regard to the public interest it may serve."


2.
Getting Into Court.  Exhaustion of administrative remedies and pursuing any established process for seeking compensation is required before one can make a "takings" claim.  Several cases have addressed various aspects of this issue.  In Agins v. Tiburon, 447 U.S. 255 (1980) the Court rejected a property owner’s claim that his property had been taken without compensation by a zoning ordinance which limited but did not prohibit all development of the property.  In Agins the zoning ordinance permitted development of up to five houses on the owner’s five acre parcel but the property owner had not even submitted a development plan for approval by the appropriate regulatory authority.  The Court held the owner’s claim that the property had been taken was premature.  Similarly, the Supreme Court refused to consider a takings claim in San Diego Gas & Elec. Co. v. San Diego, 450 U.S. 621 (1981) when the property owner, whose property had been rezoned to apply an open space plan, had not submitted a development application or otherwise obtained a ruling which would preclude any development.


In Williamson County Regional Planning Commission v. Hamilton Bank, 473 U.S. 172 (1985), a property owner had submitted and received approval of a preliminary development plat.  The plat was later revised and resubmitted after the applicable zoning ordinance and subdivision regulations were amended, and the property owner claimed his property had been taken because he could not proceed with his proposed development.  The Supreme Court held that he could not maintain his taking claim for compensation because he had not sought variances which might allow a revised plan to be approved, and had not pursued a claim for compensation in accordance with a procedure for doing so provided under state law.  The next year, the Court again refused to allow a takings claim in McDonald, Sommer & Frates v. Yolo. County, 477 U.S. 340 (1986)  In that case the county had rejected the development plan submitted by the property owner.  The property owner had alleged in its takings complaint that any application for a zoning change or variance would be futile.  The Court held that the property owner had not shown that a more modest proposal would not be approved and thus had not received a "final judgment" indicating that no development whatsoever would be permitted.  Accordingly, the property owner’s takings claim was held to be premature.


3.
The "Whole Parcel" Rule.  The principle that all or substantially all of the use or value of property must be eliminated before one can claim that the property has been taken raises an issue that has proved to be a difficult one: What is the appropriate way to define the extent of the property for takings analysis purpose?  For example, if 50% of a tract of 100 acres must be reserved for open space and cannot be used in an economically productive fashion, does that mean that the owner has lost 50% of the use and value of the 100 acre parcel, or has he lost 100% of the use and value of the 50 acres reserved for open space. Two decisions of the Supreme Court address, but do not definitively resolve, this issue.


In Keystone Bitaminous Coal Assn v. DeBenedictis, 480 U.S. 470 (1987), the Court faced a challenge to a Pennsylvania statute similar to that at issue in Pennsylvania Coal v. Mahon.  The law prohibited mining that caused subsidence damage to certain kinds of structures and to cemeteries.  The Pennsylvania Department of Resources applied a formula in enforcing the law which required 50% of the coal beneath protected structures to be left in place.  The Court rejected the claim that the law effected a taking of the coal which had to be left in the ground, in part because the coal companies challenging the law as an unlawful taking had not shown, or even claimed, that the requirement that a specified amount of coal be left in place made it unprofitable to mine the remaining coal.  Thus, the coal companies failed to establish that they had been denied "economically viable" use of their property or that their "investment- backed expectations" had been denied.  In reaching that conclusion, though, the Court addressed the coal companies claim that the entire value of the coal which was required to be left in place had been taken.  The Court concluded that all the coal in the mines, not just the fraction that would have to remain in place to satisfy the law, was the appropriate "property" to be considered for "takings" purposes, citing the earlier Penn Central decision:

Taking jurisprudence does not divide a single parcel into discrete segments and attempt to determine whether rights in a particular segment have been entirely abrogated.  In deciding whether a particular governmental action has effected a taking, this Court focuses...on...the parcel as a whole...  (emphasis added.)

In Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992) (discussed further below), however, the Court recognized the difficulty and uncertainty associated with how to define the "property interest" at issue.  There the Court noted that the appropriate way to define the property interests at stake in a takings case

"may lie in how the owner's reasonable expectations have been shaped by the State's law of property - i.e., whether and to what degree the State's law has awarded legal recognition and protection to the particular interest or land with respect to which the takings claimant alleges a diminution."

As a result, while the "parcel as a whole" approach appears to be the general rule, the matter is still subject to a case-by-case analysis and may be affected by how state law defines, or even how the property owner acquired, the property at issue.


4.
The Nuisance Rule.  A number of older Supreme Court cases held generally that "noxious" uses of property which are detrimental to the "public health, safety, morals, or general welfare" may be prohibited without the prohibition resulting in a regulatory taking.  This was thought to be the case even where the use was arguably the only reasonably economically viable use of the property.  The logic offered in support of the rule was that a use which injures the public welfare is not one to which a property owner has a "right," and therefore deprivation of the opportunity to engage in that use is not a taking of a property right which requires compensation.  The cases commonly cited in support of this proposition include Mugler v. Kansas 123 U.S. 623 (1887) (prohibiting operation of a previously lawful brewery); Hadacheck v. Sebastian, 239 U.S. 394 (1915) (upholding an ordinance prohibiting operation of a brickyard on property surrounded by residential development); and Miller v. Schoene 276 U.S. 272 (1928) (holding that Virginia was not required to compensate the owner of cedar trees destroyed to prevent the spread of disease to the nearby orchards).


In Lucas v. South Carolina Coastal Commission, 505 U.S. 1003 (1992), however, Justice Scalia addressed this so-called "noxious use exception” to the requirement of compensation for takings.  In Lucas the South Carolina Supreme Court had held that a property owner prohibited by a state beach preservation law from building on his lot was not entitled to compensation.  That court reasoned that because the law was adopted "to prevent the serious public harm" of degradation of South Carolina's beaches, which are important to tourism in the state, no compensable taking resulted from a prohibition on development designed to serve that public purpose.


Justice Scalia argued that the prior "noxious use" cases did not establish an exception to the requirement of compensation for takings.  Instead, he asserted that they merely represented application of the principle that property uses could be regulated to some degree without requiring compensation.  He argued that regulation which limited uses of property could therefore be distinguished from regulation which prohibited all economically viable uses.  In such cases, Justice Scalia held in Lucas, the Taking Clause establishes a "categorical rule" that compensation must always be paid for such extreme regulation.


Having rejected the "noxious use" rule and holding that a property owner is always entitled to compensation when all economically viable use of his property is prohibited, Justice Scalia went on to add a qualification to this "categorical rule."  When a regulation does no more than "duplicate the result that (may) be achieved" under state real property law or state law of public or private nuisances, even all use of the property may be prevented without invoking a requirement of compensation.  Thus, while purporting to eliminate the "noxious use” or “nuisance” exception to the categorical rule requiring compensation for "total takings," even under Lucas it is possible that property use may be drastically limited or even prohibited without the requirement that compensation be paid.  Justice Scalia even conceded that "changed circumstances or new knowledge" may allow government to prevent all use of property without having to pay compensation.  Despite this, the burden a regulator carries to justify taking of all economically viable use without invoking the owner's right to compensation is undoubtedly more substantial after Lucas.


5.
Temporary Takings.   First English Evangelical Lutheran Church v. Los Angeles, 482 U.S. 304 (1987) resolved a vexing takings law issue raised by the decision of the California Supreme Court in Agins.  That court held that a property owner could only challenge an alleged "taking" of his property and seek to have it invalidated, and could not under California law also make a claim for compensation for the taking of his property.  That issue can be restated as whether a property owner is entitled to compensation for a "temporary taking" of his property, e.g., application of a regulation or ordinance which is invalidated as an uncompensated taking but which had been in effect during a limited period to prevent the owner's use of the property during that period.


The Supreme Court held clearly and unequivocally in First English that compensation is indeed required for temporary as well as permanent takings.  The Court explicitly noted, however, that its conclusion did not imply that compensation would be due for “normal delays in obtaining building permits, changes in zoning ordinances, variances, and the like...."


6.
Conditional Use Permits Takings.  In two cases, Nollan v. California Coastal Commission, 483 U.S. 625 (1987) and Dolan v. Tigard, 114 S. Ct. 2309 (1994), the Supreme Court addressed the takings implications of government permits to develop or use property being made conditional on the owner's agreement to concede some aspect of his property rights.  In Nollan, the California Coastal Commission made a property owner’s permit to construct a beachfront residence conditional on his granting the state an easement along the shoreline of the his property.  The easement would have allowed the general public to cross the owner's property laterally along the beach.  In Dolan, the city required, as a condition of issuing a building permit for a retail store, that the owner dedicate approximately 10% of her property to be reserved as open space for flood control purposes and to construct a bikeway to reduce traffic congestion.


In both cases the Supreme Court held the permit conditions to violate the Takings Clause.  In Nollan, the Court held that it would be lawful to impose a condition on the issuance of a building permit, or even to deny the permit altogether, if the condition or denial was necessary to serve a legitimate public interest jeopardized by the project for which the permit was sought.  In the Nollan case, however, the Court found the condition (granting a beachfront public access easement) unrelated to any public purpose involving the activity for which the permit was required (construction of a beach house).  The public purpose to be served by the condition imposed, that is, to give the public freer access to walk along the beach, was not one which was raised by the construction of the house.  Public access to the beach was not inhibited by construction of the house, so a requirement designed to provide the public with enhanced beach access could not be attached to the construction permit. As a result, the Court held the permit condition unconstitutional.


Likewise, in Dolan, the Court found that the city had not shown a sufficient need for improved flood control or bike traffic congestion reduction resulting from construction of the retail store to justify the conditions to be imposed.  Although the Court acknowledged a plausible relationship between the additional development and improved flood control capacity, and the expanded facility and a need for traffic congestion reduction, the city had not shown there to be a reasonable quantitative relationship between those concerns and the conditions imposed.  The Court held that where the activity for which a permit is sought will, in fact, adversely impact a legitimate public purpose, there must be "rough proportionality" between that impact and the extent to which the condition imposed serves that concern.  The regulator must make “some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development....”


7.  Other Issues.  Several very recent Supreme Court cases have addressed more narrowly applicable property rights issues.  These include the following:


Babbitt v. Sweet Home Chapters of Communities for a Great Oregon, 115 S. Ct. 2407 (1995) addressed the validity of Endangered Species Act regulations promulgated by the Secretary of the Interior which make it unlawful to "take" an endangered or threatened species, and which further define "take" to mean "harass, harm, pursue, wound, or kill."  Those regulations, in turn, define "harm" to include "significant habitat modification or degradation where it actually kills or injures wildlife."  The Court of Appeals had held that the regulation, which allows the Department of the Interior to prohibit modification of the habitat of endangered or threatened species on private land, was outside the scope of what Congress intended in adopting the Endangered Species Act.  The U.S. Supreme Court reversed and held the regulation to be valid as a permissible interpretation of the Act and Congress' intent in adopting the Act.


The Court cited several reasons for reaching this result.  It held that the ordinary meaning of the word "harm" would include indirect as well as direct injury or death to members of threatened or endangered species.  The Court further noted that the word "harm" in the Act would be meaningless unless it extended to indirect as well as direct injuries, since other words used in the Act to define "take" clearly encompassed direct injuries to such species.  The Court also found that the broad purposes of the Act supported the Secretary's definition of harm as a reasonable one.


Finally, the Court noted that Congress had amended the Act in 1982, after the regulation at issue here had been adopted, to authorize "incidental take" permits which allow the taking of a protected species under certain limited circumstances where such taking would otherwise be a violation of the Act.  The Court reasoned that because activities which produced direct, intentional harm to protected species could never be characterized as "incidental," the addition of “incidental take” permits necessarily inferred that Congress understood the Act to prohibit indirect, incidental activities, like "habitat modification," which would be allowed by such permits.  Thus, the Court concluded that regulations that prohibit indirect activities which have the effect of causing injury or death to an endangered or threatened species are within the scope of Congressional intent for the Act.


In Suitum v. Tahoe Regional Planning Agency, 117 S. Ct. 1659 (1997) the Supreme Court held that a plaintiff could maintain her claim that her property had been taken without compensation by development regulations which prohibited her from developing her property because of adverse environmental implications which might result, even though she had not sold or attempted to sell or transfer the property or the transferable development rights (TDR’s) to which she was entitled.  The lower courts had concluded that the extent to which her property rights had been economically impacted or frustrated could not be determined because of her failure to pursue use of the TDR’s, and therefore they could not determine if her property had been taken within the meaning of the Fifth Amendment.


The Supreme Court reversed and ruled Mrs. Suitum could maintain her claim.  Prior cases (discussed above) hold regulatory takings claims to be premature and ineligible for consideration by a court if the property owner has not obtained a “final decision regarding the application of the...regulation to the property at issue...from the government entity charged with implementing the regulations” or “if a State provides an adequate procedure for seeking just compensation, (until) the property owner...has used the procedure and been denied just compensation.”  The Court concluded that there had been, in fact, a “final decision” concerning how the Agency’s regulations applied to Mrs. Suitum’s property:  She was prohibited absolutely from developing.  She had no further opportunity to contest the Agency’s determination and, in fact, because her property was located in a Stream Environment Zone, the Agency had no discretion to permit any development of her property.


The Court explained that the Agency’s determination and the corresponding prohibition of development of the property was a sufficient “final determination” to allow Mrs. Suitum to proceed with her takings claim notwithstanding the TDR’s to which she was entitled.  It was not necessary for her to transfer or attempt to transfer or sell the TDR’s, nor to evaluate their economic worth.  The value, if any, of those rights could be considered in determining whether she had received adequate compensation, but those questions are not relevant to the question of whether she had suffered a taking at all.  The “final decision” requirement focuses on the “finality” of the application of the regulations at issue regarding the extent to which the property may be used.  It does not require a determination of the value of any rights received as a consequence of regulatory limitations imposed on (or, as in this case, complete deprivation of) use of the property.


[Note: On remand to the Ninth Circuit, that court in turn remanded the case to the District Court for a determination of whether the "second prong" of the Williamson County decision, 473 U.S. 172 (1985) had been satisfied.  That requirement permits a claim for a "taking" to proceed only if the property owner has followed any applicable state law-provided procedures but nevertheless failed to receive just compensation.]

In Bennett v. Spear 117 S. Ct. 1154 (1997), ranchers adversely affected by a Fish and Wildlife determination to maintain water levels in the Klamath Project water district in order to protect the habitat of certain endangered fish, as authorized by the Endangered Species Act, sued to challenge the Biological Opinion on which the FWS based their decision.  The lower courts held that the plaintiffs could not bring suit because they were not within the “zone of interests” to be protected by the Endangered Species Act - the protection of endangered species - but rather sought to advance private interests which might, in fact, be adverse to the interests of the species.  The Supreme Court held that they could maintain that suit because they had alleged that the Secretary of the Interior had failed in his duty to issue a valid Biological Opinion as a basis of the actions of the FWS, and because they would be injured by those actions based on the allegedly incorrect Opinion.

In Monterey v. Del Monte Dunes, (U.S. Supreme Court, May 24, 1999) the Supreme Court held that a developer who was denied the opportunity to pursue any development on his property was entitled to have a jury decide whether the city had effected a regulatory taking of its property without compensation.  The case was tried before a jury, which found for Del Monte Dunes and awarded damages of $1.45 million.  The Court of Appeals affirmed the jury’s ruling, and the City of Monterey sought review by the Supreme Court. The Court undertook an exhaustive review of the Seventh Amendment provisions that provide for the right of trial by jury "in suits at common law, where the value in controversy exceeds twenty dollars."  After extensive analysis of the application of the Seventh Amendment jury trial provisions to takings cases the Court concluded that Del Monte Dunes’ claims "sounded in tort and sought legal relief," thereby making it an action at law to which it was entitled to a jury.


The Court also rejected Court of Appeals application of the Dolan proportionality rule, noting that the Court of Appeals had stated that "even if the City had a legitimate interest in denying Del Monte’s development application, its action must be roughly proportional to furthering that interest."  The Supreme Court disagreed, concluding "we have not extended the rough-proportionality test of Dolan beyond the special context of exactions - land-use decisions conditioning approval of development on the dedication of property to public use . . ..  The rule applied in Dolan . . . was not designed to address, and is not readily applicable to, the much different questions arising where, as here, the landowner’s challenge is based not on excessive exactions but on denial of development."  The Court did not elaborate on the reasons why the Dolan proportionality rule "is not readily applicable" in denial of development cases, nor the "much different questions" that arise in such cases.  The Court held simply that it was unnecessary for the Court of Appeals to have discussed rough proportionality.


Finally, the Court also rejected the city’s claim that the regulatory takings analysis applied by the Court of Appeals improperly permitted the jury to second-guess public land use policy applied by local regulators, and categorically rejected the city’s implicit suggestion that its land-use decisions should be immune from review under all circumstances.

