Duties of a Licensee Acting in a Non-Agency Capacity


This paper outlines the duties of a licensee acting in the capacity of a non-agent and the duties of a licensee acting in the capacity of an agent in various states which provide by statute or regulation for a non-agency real estate brokerage relationship with consumers.  These states use different terminology to refer to their variation on a non-agency relationship, including "transaction-broker" and "facilitator."  


NAR policy, adopted by the Board of Directors in November, 1993, is not to promote non-agency brokerage relationships. The traditional common law fiduciary duties which an agent owes to its principal, and which historically have governed the relationship between real estate licensees and their clients, are: loyalty, obedience, disclosure, confidentiality, reasonable care and diligence, and accounting.  While some of these laws expressly state that a licensee acting in the capacity of that state's version of a non-agency relationship with a consumer is not an agent (and therefore would not owe the fiduciary duties), as shown in the table below, in most cases, where the duties of a "non-agent" are specified, they include some of the traditional fiduciary duties.

A.
SUMMARY

This table indicates which of the fiduciary duties are included in the duties of a licensee acting in each state's non-agency capacity.


Loyalty
Obedience
Disclosure
Confidentiality
Reasonable Care & Diligence
Accounting

Alabama



         X
         X
         X

Colorado


         X
         X1
         X
         X

Florida




         X
         X

Georgia


         X
         X2
         X
         X

Idaho


         X

         X
         X

Kentucky3







Michigan4







Montana


         X

         X


New Jersey







New Mexico


         X

         X
         X

Tennessee


         X
         X
         X
         X

1   Includes some, but not all of the elements.

2   While not included in a limited agent's duties, confidentiality is included in the duties owed to a client after

        termination of the relationship.

3   No duties specified, other than to act honestly and fairly.

4   No duties specified.

B.  Definitions and Detailed Duties by State

I.  
Alabama  - "Contract Broker" 

    
(statute effective 10/1/96)

Definition of contract broker:  "A licensee who assists one or more parties in a contemplated real estate transaction without being an agent or fiduciary or advocate for the interest of any party to a transaction."

Definition of agency agreement:  "A written agreement between a broker and a client which creates a fiduciary relationship between the broker and a principal, who is commonly referred to as a client."

Definition of single agent:  "A licensee who is engaged by and represents only one party in a real estate transaction.  A single agent includes, but is not limited to, one of the following:  a) Buyer's agent, which means a broker or licensee who is engaged by and represents only the buyer in a real estate transaction.  b) Seller's agent, which means a broker or licensee who is engaged by and represents only the seller in a real estate transaction."

-
Note:  A licensee may act as a single agent, subagent, a limited consensual dual agent, or as a contract broker.  A broker is presumed to be a contract broker until the time a broker enters into a specific written agreement establishing an agency relationship.  


1.
The obligations of all licensees (including contract brokers) to all parties in a transaction are:



a)
To provide brokerage services to all parties to a transaction honestly and in good faith.



b)
To exercise reasonable skill and care in providing brokerage services to all parties.



c)
To keep confidential any information given to the licensee in confidence, or any information obtained by the licensee that the licensee knows a reasonable individual would want to keep confidential, unless disclosure of this information is required by law, violates a fiduciary duty to a client, becomes public knowledge, or is authorized by the party in writing.



d)
To account for all property coming into the possession of the licensee that belongs to any party to the transaction.



e)
To present all offers in a timely and truthful manner when assisting a party in the negotiation of a real estate transaction.



f)
To act on his own behalf, or on behalf of his immediate family, or on behalf of any other individual, organization, or business entity in which the licensee has a personal interest only with prior timely written disclosure of this interest to all parties to the transaction.

-
All licensees also may provide requested information which affects a transaction to any party who requests it, unless such disclosure is prohibited by law or statute.


2.
Licensees acting in an agency capacity must provide the following services (this is in addition to the obligations set out in section 1, above.):



a)
Loyally represent the best interests of the client by placing the interests of the client ahead of the interests of any other party, unless loyalty to a client violates the duties of the licensee to other parties (as set out in section 1, above) or otherwise is prohibited by law.



b)
Disclose to the client all information known by the licensee that is material to the transaction and not discoverable by the client through reasonable investigation and observation, except for confidential information (as set out in section 1, c, above).  A licensee has no affirmative duty to discover the information.



c)
Fulfill any obligation required by the agency agreement, and any lawful instructions of the client that are within the scope of the agency agreement that are not inconsistent with other duties enumerated in the statute.


-
The Alabama statute states that the duties specified in the statute "supersede any duties of a licensee to a party to a real estate transaction which are based upon common law principles of agency to the extent that those common law duties are inconsistent with the duties of licensees as specified" in the statute.

II.  
Colorado - "Transaction-broker"  

      
(statute effective 1/1/94)

Definition of transaction-broker:  "A broker who assists one or more parties throughout a contemplated real estate transaction with communication, interposition, advisement, negotiation, contract terms, and the closing of such real estate transaction without being an agent or advocate for the interests of any party to such transaction."

Definition of single agent:  A single agent is "a broker who is engaged by and represents only one party in a real estate transaction."   This includes a buyer's agent, a landlord's agent, a seller's agent,  and a tenant's agent.

-
Note:  A broker is presumed to be a transaction-broker unless a written agency agreement has been entered into, or unless he is acting as a subagent of the seller or the landlord.  A transaction-broker may become a single agent, subagent, or dual agent upon an agreement in writing or a written disclosure (as prescribed by the statute). 


1.
The obligations and responsibilities of a transaction-broker (the statute specifically states that a transaction-broker is not an agent for either party) are:



a)
To perform the terms of any written or oral agreement made with any party to the transaction.



b)
To exercise reasonable skill and care, including, but not limited to:




-
Presenting all offers and counteroffers in a timely manner, regardless of whether the property is subject to a contract for sale or lease or letter of intent.




-
Advising the parties regarding the transaction and suggesting that they obtain expert advice as to material matters about which the transaction-broker knows but the specifics of which are beyond his expertise.




-
Accounting for all money and property received in a timely manner.




-
Keeping the parties fully informed about the transaction.




-
Assisting the parties in complying with the terms and conditions of any contract, including closing the transaction.




-
Disclosing to all prospective buyers or tenants any adverse material facts actually known by the broker including, but not limited to, adverse material facts pertaining to the title, the physical condition of the property, any defects in the property, and any environmental hazards affecting the property required by law to be disclosed.




-
Disclosing to any prospective seller or landlord all adverse material facts actually known by the broker including, but not limited to, the buyer's or tenant's financial ability to perform the terms of the transaction and the buyer's intent to occupy the property as a principal residence.




-
Informing the parties that they shall not be vicariously liable for any acts of the transaction-broker.



c)
To comply with the statute and any rules promulgated thereunder.



d)
To comply with any applicable federal, state or local laws, rules, regulations, or ordinances including fair housing and civil rights statutes or regulations.



e)
A transaction-broker shall not disclose the following without the informed consent of all parties:




-
That a buyer or tenant is willing to pay more than the purchase price or lease rate offered for the property.




-
That a seller or landlord is willing to accept less than the asking price or lease rate for the property.




-
 What the motivating factors are for any party.




-
That any of the parties will agree to financing terms other than those offered.




-
Any facts or suspicions regarding circumstances which may psychologically impact or stigmatize any real property.




-
Any material information about the other party unless disclosure is required by law or failure to disclose such information would constitute fraud or dishonest dealing.



f)
A transaction-broker has no duty to conduct an independent investigation of the property for the benefit of the buyer or tenant and has no duty to independently verify the accuracy or completeness of statements made by the seller, landlord or independent inspectors.



g)
A transaction-broker has no duty to conduct an independent investigation of the buyer's or tenant's financial condition or to verify the accuracy or completeness of an statement made by the buyer or the tenant.



h)
A transaction-broker may do the following without breaching any obligation or responsibility:




-
Show alternative properties not owned by the seller or landlord to a prospective buyer or tenant.




-
List competing properties for sale or lease.




-
Show properties in which the buyer or tenant is interested to other prospective buyers or tenants.




-
Serve as a single agent, subagent, or dual agent for the same or for different parties in other real estate transactions.



i)
There shall be no imputation of knowledge or information between any party and the transaction-broker or among persons within an entity engaged as a transaction-broker.



j)
A transaction-broker may cooperate with other brokers but shall not engage any subagents.


2.
Duties and obligations of a single agent (in addition to those of a transaction-broker listed in section 1, above with respect to the single agent's client):



a)
To promote the interests of their client (the seller, landlord, buyer or tenant, as the case may be) with the utmost good faith, loyalty, and fidelity, including, but not limited to: 




-
Seeking a price and terms which are acceptable to his client, except that the broker is not obligated to seek additional offers to purchase the property (for a seller) or seek additional properties (for a buyer) while the client is a party to a purchase and sale contract.




-
Counseling the client as to any material benefits or risks of a transaction which actually are known by the broker.




-
Informing the client that he may be vicariously liable for the acts of the agent and any subagents when the broker and any subagents are acting within the scope of the agency agreement.



b)
The same information shall not be disclosed by a single agent as listed above for a transaction-broker, except in the case of a single agent, it only applies to information relating to their client, and consent of only their client is needed (not the consent of both parties as required for a transaction broker).



c)
A single agent owes no duty or obligation to the other party to the transaction who is not their client, except that when engaged by a seller or a landlord, subject to the limitations of the statute concerning psychologically impacted property, the licensee shall disclose to the other party to the transaction all adverse material facts actually known by the licensee  including, but not limited to, adverse material facts pertaining to the title and the physical condition of the property, and material defects in the property, and any environmental hazards affecting the property which are required by law to be disclosed. 




When engaged by a buyer or a tenant, the licensee shall disclose to the other party all adverse material facts actually known by the licensee including, but not limited to, adverse material facts concerning the buyer's or tenant's financial ability to perform the terms of the transaction and whether the buyer intends to occupy the property to be purchased as a principal residence.  



d)
A single agent acting on behalf of a seller or landlord may agree in writing that other brokers may be retained and compensated as subagents.

III.
Florida -  "Transaction broker"


(statute effective 10/1/94)

Definition of transaction broker:  "A broker who facilitates a brokerage transaction between a buyer and a seller.  The transaction broker does not affirmatively represent either the buyer or seller as an agent, and no fiduciary duties exist except for the duty of accounting and the duty to use skill, care and diligence.  However, the transaction broker shall treat the buyer and seller with honesty and fairness and shall disclose all known facts materially affecting the value of the property in residential transactions to both the buyer and seller.  The broker's role as a transaction broker must be fully disclosed in writing to the buyer and seller."


Definition of a single agent:
"A broker who represents, as a fiduciary, either the buyer or the seller, but not both, in the same transaction.

Definition of fiduciary:  "A broker in a relationship of trust and confidence between that broker as agent and the seller or buyer as principal.  The duties of the broker as a fiduciary are loyalty, confidentiality, obedience, full disclosure, and accounting and the duty to use skill, care and diligence."

-
Note:  Neither the Florida statute nor the Real Estate Commission's regulations expand further on the duties of licensees acting in any of these capacities other than in these definitions.

IV.
Georgia - "Limited Agent"

        
(statute effective 1/1/94)

Definition of limited agent:  "A broker who, acting under the authority of a brokerage engagement, solicits offers to purchase, sell, lease, or exchange real property without being subject to the control of the client except as to the result of the work."  

-
Note:  A licensee's relationship with a consumer is presumed to be that of a limited agent unless the parties enter into a written agreement providing for another type of relationship.  The statute states that except as set forth below, a limited agent is not deemed to have a fiduciary relationship with any party or fiduciary obligations to any party and only is responsible for exercising ordinary care in the discharge of its specified duties under the brokerage agreement.


1.
The duties of a limited agent are:



a)
To perform the terms of the brokerage agreement;



b)
To promote the interests of the consumer who has engaged the licensee (buyer or seller, also covers  tenants and landlords) by:




-
Seeking a sale (or when engaged by a buyer, seeking a property) at the price and terms stated in the brokerage agreement or at an acceptable price and terms; however, the broker shall not be obligated, when engaged by a seller, to seek additional offers to purchase the property while the property is subject to a contract of sale, and when engaged by a buyer, to seek other properties for the buyer while the buyer is a party to a contract to purchase.




-
Timely presenting all offers, when  engaged by the seller, even when subject to a contract of sale, and when engaged by the buyer, even when the buyer is a party to a contract to purchase property.




-
Disclosing to the other party to a transaction material facts which the broker has actual knowledge concerning the transaction.




-
Advising the consumer to obtain expert advice as to material matters which are beyond the expertise of the broker.




-
Timely accounting for all money and property received.



c)
To exercise reasonable skill and care.



d)
To comply with all requirements of the statute and all applicable statutes and regulations, including fair housing and civil rights statutes.



e)
To treat all prospective buyers and sellers honestly and not knowingly give them false information.  A broker engaged by a seller shall timely disclose to prospective buyers with whom the broker is working all material adverse facts pertaining to the physical condition of the property including, but not limited to, material defects in the property, environmental contamination, and facts required by statute or regulation to be disclosed which actually are known by the broker which could not be discovered by a reasonably diligent inspection of the property by the buyer.




A broker engaged by a buyer shall timely disclose to a prospective seller with whom the broker is working as a customer and who is selling property which will be financed by a loan assumption or by the seller's providing a part or all of the financing, all material adverse facts actually known by the broker concerning the buyer's financial ability to perform the terms of the sale, and in the case of a residential transaction, the buyer's intent to occupy the property as a principal residence.



f)
A broker may provide assistance to the other party to a transaction by performing ministerial acts such as preparing and conveying offers, locating inspectors and surveyors, etc.



g)
A broker engaged by a seller does not breach any duty or obligation by showing alternative properties to prospective buyers.  A broker engaged by a buyer does not breach any duty or obligation by showing properties in which the buyer is interested to other prospective buyers.



h)
The statute also lists comparable duties of a limited agent when engaged by a landlord and a tenant.


-
Note:  While confidentiality is not described in the duties of a limited agent, where the statute addresses a licensee's duties to a client after the termination, expiration, or completion of performance of the engagement, one of these duties is "To keep confidential all information received during the course of the engagement which was made confidential by request or instructions from the client, unless a) the client permits the disclosure by subsequent word or conduct; b) such disclosure is required by law; or c) the information becomes public from a source other than the broker."


-
Note:  The statute does not specify duties for a brokerage relationship which includes all of the traditional fiduciary duties.

V.
Idaho - "Nonagent"

      
(statute effective 7/1/96)


Definition of nonagent:  A brokerage and its licensees working with or assisting a buyer or seller as a customer to which the duties provided in this Code are applicable.


Definition of agency representation:  " 'Agency representation' or 'representation' means the statutory agency relationship between a client and a brokerage in a regulated real estate transaction with respect to which the duties defined in this Code are applicable.  The same definition is given for "brokerage representation" and "represented."


-
Note:  this statute specifically states that "a buyer or seller is not represented by a brokerage in a regulated real estate transaction unless the buyer or seller and the brokerage agree, in writing, to such representation.  No type of agency representation may be assumed by a buyer or seller or created orally or by implication."


-
The statute also provides that unless the parties specifically agree otherwise in writing, "the duties and obligations owed to a represented client in a regulated real estate transaction are not fiduciary in nature and are not subject to remedies for breach of fiduciary duty."


1.
The duties and obligations of a nonagent to his customers are:



a)
To perform ministerial acts to assist the buyer or seller in the sale or purchase of real estate.



b)
To perform these acts with honesty, good faith, reasonable skill and care.



c)
To properly account for moneys or property placed in the care and responsibility of the brokerage.



d)
To disclose to the buyer/customer all adverse material facts actually known or which reasonably should have been known by the licensee.



e)
To disclose to the seller/customer all adverse material facts actually known or which reasonably should have been known by the licensee.



-
A nonagent brokerage and its licensees owe no duty to a buyer/customer to conduct an independent inspection of the property for the benefit of that buyer/customer and owe no duty to independently verify the accuracy or completeness of any statement or representation made by the seller or any source reasonably believed by the licensee to be reliable.



-
A nonagent brokerage and its licensees owe no duty to a seller/customer to conduct an independent investigation of the buyer's financial condition for the benefit of that seller/customer and owe no duty to independently verify the accuracy of statements made by the buyer or any source reasonably believed by the licensee to be reliable.


2.
The duties and obligations of a licensee acting in an agency capacity to her client are:



a)
To perform the terms of the written agreement with the client.



b)
To exercise reasonable skill and care.



c)
To promote the best interests of the client in good faith, honesty and fair dealing including, but not limited to:




-
Disclosing to the client all adverse material facts actually known or which reasonably should have been known by the licensee.




-
Seeking a buyer to purchase the seller's property at a price, and under terms and conditions acceptable to the seller and assisting in the negotiation therefor; or




-
Seeking a property for purchase at a price and under terms and conditions acceptable to the buyer and assisting in the negotiation therefor.




-
For the benefit of a client/buyer: conducting a reasonable investigation of the property and material representations about the property made by the seller or seller's agent, or when appropriate, advising the client to obtain professional inspections of the property or to seek appropriate tax, legal and other professional advice or counsel.




-
For the benefit of a client/seller: requesting reasonable proof of a prospective buyer's financial ability to purchase the real property which is the subject matter of the transaction.  This duty may be satisfied by any appropriate method suitable to the transaction or, when deemed necessary by the real estate licensee, by advising the client to consult with an accountant, lawyer or other professional as dictated by the transaction.



d)
To maintain the confidentiality of specific client information as defined by and to the extent required in this act.



e)
To properly account for moneys or property placed in the care and responsibility of the brokerage.

VI.  
Kentucky - "Transaction Broker"

       
(regulation effective 1/1/96)


Definition of transaction broker:  "A transaction broker, acting through one or more sales associates, assists the parties to a potential real estate transaction as a real estate broker in communication, interposition and negotiation, to reach agreement between or among them, without acting as agent for any party.  A transaction broker will treat both buyer and seller as customers."  Example given:  "An example of a transaction broker is when you, the buyer, are a customer of the real estate licensee assisting you.  The licensee assisting you has no agency relationship with the seller of the property in which you are interested.  The licensee would be a transaction broker and not act as an agent for either party."


Definition of clients:  "Persons who have signed an agreement with an agent, which obligates the agent to represent the client for the purpose stated in the agreement."


Definition of customers:  "Persons who have not signed an agreement with a real estate licensee to represent them, but who use the services of the real estate licensee." 


1.
The obligations of all licensees (including transaction brokers) to customers are:



-
To act honestly and fairly.


2.
The obligations of a licensee acting in an agency capacity to clients are:



-
An agent owes a fiduciary duty to a client.  This means:




-
A duty of loyalty.




-
Giving the client all information the agent knows.




-
Honesty and fair dealing.




-
Trying to negotiate in the best interest of the client.




-
To inform the client of all known material facts.




-
To maintain confidential information.




-
To act honestly and fairly toward the client.


-
Note:   These definitions and duties are set forth in the Agency Disclosure Form and in the Agency Information For Consumers Bulletin, both issued by the Kentucky Real Estate Commission.   

VII.  
Michigan - "Transaction Coordinator"

         
(statute effective 1/1/94)

Definition of transaction coordinator:  "A licensee who is not acting as the agent of the buyer or the seller."  

Definition of agent:  A buyer's agent is "a licensee acting on behalf of the buyer who undertakes to accept the responsibility of serving the buyer consistent with those fiduciary duties existing under common law."  A seller's agent is "a licensee acting on behalf of the seller who undertakes to accept the responsibility of serving the seller consistent with those fiduciary duties existing under common law."

-
Note:  Other than the above definitions, the statute does not expand on the duties for any type of brokerage relationships.

VIII.  
Montana - "Statutory Broker"

         
(statute effective 10/1/95)


Definition of statutory broker:  "A broker or salesperson who assists one or more parties to a real estate transaction without acting as an agent or representative of any party to the real estate transaction."


Definition of agent:  A buyer agent is "a broker or salesperson who, pursuant to a written buyer broker agreement, is acting as the agent of the buyer in a real estate transaction and includes a buyer subagent and an in-house buyer agent designate."  A seller agent is "a broker or salesperson who, pursuant to a written listing agreement, acts as the agent of a seller and includes a seller subagent and an in-house seller agent designate."


-
Note: The term "statutory broker", as used in the Montana statute is not synonymous with NAR's use of this term in its recommended nine points for inclusion in agency legislation.

-
Note:  Under the Montana statute, A licensee is presumed to be acting as a statutory broker unless he has entered into a listing agreement or a buyer brokerage agreement or has disclosed another relationship other than that of statutory broker.


1.
The obligations of a statutory broker are:



a)
To disclose to a buyer or buyer's agent any adverse material facts that concern the property and that are known to the statutory broker, except that the statutory broker is not required to inspect the property or verify any statements made by the seller.



b)
To disclose to a seller or a seller's agent any adverse material facts that are known to the statutory broker and that concern the ability of the buyer to perform on any purchase offer.



c)
To exercise reasonable care, skill and diligence putting together a real estate transaction.



d)
To comply with all applicable federal and state laws, rules and regulations.


2.
The obligations of a seller's agent/buyer's agent to his client (the buyer or the seller) are (note that these obligations are not in addition to the duties specified in section 1, above):



a)
To act solely in the best interests of his client.



b)
To obey promptly and efficiently all lawful instructions of his client.



c)
To disclose all relevant and material information that concerns the real estate transaction and that is known to the agent and not known or discoverable by the client, unless the information is subject to confidentiality arising from a prior existing agency relationship on the part of the agent.



d)
To safeguard the client's confidences.



e)
To exercise reasonable care, skill and diligence in pursuing the client's objectives and in complying with the terms established in the listing agreement or the buyer broker agreement;



f)
To fully account to the client for any of the client's funds or property that come into the agent's possession.



g)
To comply with all applicable federal and state laws, rules, and regulations.


3.
The obligations of a seller's agent/buyer's agent to the other party to the transaction (not his client) are (again, note that these obligations are not in addition to the duties specified in section 1, above):



a)
To disclose to the other party or the other party's agent any adverse material facts that concern the property and that are known to the agent, except that the agent is not required to inspect the property or verify any statements made by their client.



b)
To disclose to the other party or the other party's agent when the agent has no personal knowledge of the veracity of information regarding adverse material facts that concern the property.



c)
To act in good faith with the other party and the other party's agent.



d)
To comply with all applicable federal and state laws, rules and regulations.


-
The Montana statute specifies that the described duties "are intended to replace the common law as applied to these relationships."

IX.  
New Jersey - "Transaction broker"

      
(regulations effective 7/1/95)


Definition of transaction broker:  "A brokerage firm which works with both parties in an effort to arrive at an agreement on the sale or rental of real estate and facilitates the closing of a transaction, but does not represent either party, and has no agency relationship with either party to the transaction."  All information acquired from one party may be told to the other party.


Definition of an agent:  A seller's agent represents the seller, and all material information supplied to a seller's agent by the buyer will be told to the seller.  A buyer's agent represents the buyer and all material information supplied by the seller will be told to the buyer.  Note:  Licensees are required to disclose their relationships with consumers by providing a mandatory Consumer Information Statement, and the definition of an agent is from the text of this statement.


1.
The obligations and services of  a transaction broker are:



a)
To treat all parties honestly and act in a competent manner, but they are not required to keep any information confidential.



b)
To locate qualified buyers for a seller or suitable properties for a buyer.



c)
To work with both parties in an effort to arrive at an agreement on the sale or rental of real estate and perform tasks to facilitate the closing of a transaction.



d)
In addition, the Consumer Information Statement provides the following explanation of a transaction broker's role:




-
A transaction broker does not promote the interests of one party over those of the other party to the transaction.




-
A transaction broker primarily serves as a manager of the transaction, communicating information between the parties to assist them in arriving at a mutually acceptable agreement and in closing the transaction, but cannot advise or counsel either party on how to gain an advantage at the expense of the other party.




-
Owners considering working with transaction brokers are advised to sign a written agreement with that firm which clearly states what services that firm will perform and how it will be paid. 


2.
The obligations of a licensee acting in an agency capacity are:



a)
To his client - reasonable care, undivided loyalty, confidentiality, and full disclosure.



b)
A seller's agent must act honestly when working with buyers, and a buyer's agent must act honestly when working with sellers.



c)
A seller's agent, in dealing with both parties, may not make any misrepresentations to either party on matters material to the transaction, such as the buyer's financial ability to pay, and must disclose defects of a material nature affecting the physical condition of the property which a reasonable inspection by the licensee would disclose.



d)
A buyer's agent, in dealing with both parties, may not make misrepresentations on matters material to the transaction, such as the buyer's financial ability to pay, and must disclose defects of a material nature affecting the physical condition of the property which a reasonable inspection by the licensee would disclose.

X.    
New Mexico - (The regulations creating this type of relationship do not give it a name) 


(regulations effective 8/1/95)


Definition of brokerage relationships:  "Real estate licensees, when working with consumers may do so through a variety of brokerage relationships.  These include (1) a real estate licensee with no agency relationship, working with either buyers or sellers as customers; (2)  exclusive agent of seller; (3)  exclusive agent of buyer; etc."


1.
The duties of all licensees (including those acting in a non-agency capacity) to a consumer include, but are not limited to:



a)
Disclosure of any adverse material facts actually known by the licensee about the property or transaction.



b)
Disclosure of all adverse material facts actually known by the licensee  pertaining to parties' financial ability to perform the transaction.



c)
Disclosure of any interest or material relationship of a business, personal or family nature which could affect the licensee's ability to exercise good judgment.



d)
Presentation of all offers in a timely manner.



e)
Exercising reasonable skill and care.



f)
Performance of any oral or written agreement(s) made with the parties.



g)
Accounting promptly for all moneys or properties received.



h)
Assistance to all parties without regard to race, color, religion, sex, handicap, familial status, national origin, or ancestry.



i)
Assistance regarding the transaction including suggestions to obtain expert advice concerning matters beyond licensee's expertise.



j)
Assistance to the parties in complying with the terms and conditions of the contract and with the closing of the transaction.



k)
Maintenance of any confidential information learned in the course of any prior agency relationship unless the disclosure is with the client's consent or is required by law.


2.
Licensees acting in an agency capacity owe the following duties to their clients in addition to those set out in section 1, above:




-
Loyalty, obedience, disclosure, confidentiality, reasonable care and diligence, and accounting.

XI.  
Tennessee - "Facilitator"

       
(statute effective 1/1/96)

Definition of facilitator:  "A real estate licensee may provide real estate services to any party in a prospective transaction with or without an agency relationship to one or more parties to the transaction.  Until such time as a licensee enters into a specific written agreement to establish an agency relationship with one or more parties to a transaction, such licensee shall be considered a facilitator and shall not be considered an agent of any party to the transaction."

Definition of limited agency:  "If a real estate licensee is engaged as an agent, such real estate licensee serves as a limited agent retained to provide real estate services to a client.  Such licensee shall function as an intermediary in negotiations between the parties to a real estate transaction unless such parties negotiate directly."

1.
Duties of all licensees (including those acting as facilitators) to all parties:



a)
To diligently exercise reasonable skill and care in providing services to all parties to the transaction.



b)
To disclose to each party to the transaction any adverse facts of which the licensee had actual notice or knowledge.



c)
To maintain for each party to a transaction the confidentiality of any information obtained by a licensee prior to disclosure to all parties of a written agency agreement entered into by the licensee to represent either or both of the parties in a transaction.  This duty of confidentiality extends to any information which the party reasonably would expect to be held in confidence, except for information which the party has authorized for disclosure, information required to be disclosed under this part and information required to be disclosed pursuant to this statute.  This duty survives both the subsequent establishment of an agency relationship and the closing of the transaction.



d)
To provide services to each party to the transaction with honesty and good faith.



e)
Provide to each party to the transaction timely and accurate information regarding market conditions that might affect such transaction when such information is requested by a party.



f)
To timely account for trust fund deposits and all other property received from any party to the transaction.



g)
Not to engage in self-dealing nor act on behalf of licensee's immediate family, or on behalf of any other individual, organization or business entity in which the licensee has a personal interest without prior disclosure of such interest and the timely written consent of all parties to the transaction.



h)
Not to recommend to any party to the transaction the use of services of another individual, organization or business entity in which the licensee has an interest or from whom the licensee may receive a referral fee or other compensation for the referral, other than referrals to other licensees to provide real estate services without timely disclosing to the party who receives the referral, the licensee's interest in such referral or  the fact that a referral fee may be received.


2.
Duties owed by licensees acting as limited agents to their clients (these are in addition to the duties listed in section 1, above):



a)
To  obey all lawful instructions of the client when such instructions are within the scope of the agency agreement between the licensee and the licensee's client.



b)
To disclose to the client any adverse facts of which the licensee has actual notice or knowledge, other than confidential information and information which is known to the client.



c)
To be loyal to the interests of the client.  A licensee must place the interests of the client before all other sin negotiation of a transaction and in other activities except where such loyalty duty would violate licensee's duties to a customer under this statute or a licensee's duties to another client in a dual agency.


-
The Tennessee statute states that the enumerated duties supersede common law duties to the extent common law is inconsistent with the provisions of the statute.

