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1. 
Charge

The charge to the Legislative Working Group was to address Recommendation #2 of NAR's Presidential Advisory Group on Buyer Representation Liability Issues ("BRLI PAG"). 

The portion of the BRLI PAG Report setting forth Recommendation #2 is attached to this Report as Appendix C.  Each individual element recommended by the BRLI PAG (a through h), is set forth at the beginning of the Working Group's recommendations with respect to that element.

2.
Working Group Members

Bruce Aydt, Chair (MO)

Gene Adams (FL)

Jeanne Garde (CA)

Cynthia Joachim (MS)

Mary Magnell (NH)

Bob Most (CO)

Diane Djordjevic, NAR Associate Counsel, Staff Executive 

3.
Recommendations

The Working Group has identified preferred statutory provision(s) for most of the elements recommended by the BRLI PAG.  In addition to the highlighted provisions, the Working Group also identified additional possible approaches for many of these elements and these are set forth in Appendix B to this Report.

Please note that states may address certain issues in different ways.  An example is psychologically impacted/stigmatized property issues.  Any new provisions being considered must be evaluated for consistency with other existing state laws. 

Element a.

a. Specify well-defined licensee duties for each type of brokerage relationship with a consumer.

Once licensee duties are legislatively defined, the legislation should state that it abrogates (makes void/annuls and replaces) that state’s common law (case law) as applied to real estate brokerage relationships to the extent the common law duties are inconsistent with the statutorily defined duties.

Note:  See element "b" for list of brokerage relationships mentioned above.

Notes:  The first part of element "a" (the first sentence, above), regarding licensee duties, is addressed in element "b," starting on of this Report.

Please see Appendix A to this Report, which is a color map indicating which states statutorily have abrogated common law licensee duties and which states have not done so.

PREFERRED PROVISION:

Virginia 

§54.1-2144. Common law abrogated. 

The common law of agency relative to brokerage relationships in real estate transactions to the extent inconsistent with this article shall be expressly abrogated.

Element b.

b.

Define the specific duties of a licensee.

PREFERRED PROVISIONS:

COLORADO 

12-61-804. Single agent engaged by seller or landlord. 

(1) A broker engaged by a seller or landlord to act as a seller's agent or a landlord's agent is a limited agent with the following duties and obligations:

(a) To perform the terms of the written agreement made with the seller or landlord;

(b) To exercise reasonable skill and care for the seller or landlord;

(c) To promote the interests of the seller or landlord with the utmost good faith, loyalty, and fidelity, including, but not limited to: 

(I) Seeking a price and terms which are acceptable to the seller or landlord; except that the broker shall not be obligated to seek additional offers to purchase the property while the property is subject to a contract for sale or to seek additional offers to lease the property while the property is subject to a lease or letter of intent to lease; 

(II) Presenting all offers to and from the seller or landlord in a timely manner regardless of whether the property is subject to a contract for sale or a lease or letter of intent to lease; 

(III) Disclosing to the seller or landlord adverse material facts actually known by the broker; 

(IV) Counseling the seller or landlord as to any material benefits or risks of a transaction which are actually known by the broker; 

(V) Advising the seller or landlord to obtain expert advice as to material matters about which the broker knows but the specifics of which are beyond the expertise of such broker; 

(VI) Accounting in a timely manner for all money and property received; and 

*(VII) Informing the seller or landlord that such seller or landlord may be vicariously liable for the acts of such seller's or landlord's agent or any subagent when the broker is acting within the scope of the agency relationship.

*[Note: This section, 12-61-804(1)(c)(VII) is in conflict with the recommendation to eliminate or modify the consumer's vicarious liability for the acts of the licensee - element f of this Report - it is suggested that Colorado section 12-61-807(2)(VIII) should be substituted for it.  This section follows.]

(d) To comply with all requirements of this article and any rules promulgated pursuant to this article; and 

(e) To comply with any applicable federal, state, or local laws, rules, regulations, or ordinances including fair housing and civil rights statutes or regulations. 

(2) The following information shall not be disclosed by a broker acting as a seller's or landlord's agent without the informed consent of the seller or landlord: 

(a) That a seller or landlord is willing to accept less than the asking price or lease rate for the property; 

(b) What the motivating factors are for the party selling or leasing the property;

(c) That the seller or landlord will agree to financing terms other than those offered;

(d) Any material information about the seller or landlord unless disclosure is required by law or failure to disclose such information would constitute fraud or dishonest dealing; or 

(e) Any facts or suspicions regarding circumstances which may psychologically impact or stigmatize any real property pursuant to section 38-35.5-101, C.R.S.

(3) (a) A broker acting as a seller's or landlord's agent owes no duty or obligation to the buyer or tenant; except that a broker shall, subject to the limitations of section 38-35.5-101, C.R.S., concerning psychologically impacted property, disclose to any prospective buyer or tenant all adverse material facts actually known by such broker. Such adverse material facts may include but shall not be limited to adverse material facts pertaining to the title and the physical condition of the property, any material defects in the property, and any environmental hazards affecting the property which are required by law to be disclosed.

(b) A seller's or landlord's agent owes no duty to conduct an independent inspection of the property for the benefit of the buyer or tenant and owes no duty to independently verify the accuracy or completeness of any statement made by such seller or landlord or any independent inspector.

(4) A seller's or landlord's agent may show alternative properties not owned by such seller or landlord to prospective buyers or tenants and may list competing properties for sale or lease and not be deemed to have breached any duty or obligation to such seller or landlord. 

(5) (a) A seller or landlord may agree in writing with a seller's or landlord's agent that other brokers may be retained and compensated as subagents.

(b) Any broker acting as a subagent on the seller's or landlord's behalf shall be a limited agent with the obligations and responsibilities set forth in subsections (1), (2), (3), and (4) of this section. 

12-61-805. Single agent engaged by buyer or tenant. 

(1) A broker engaged by a buyer or tenant to act as a buyer's or tenant's agent shall be a limited agent with the following duties and obligations: 

(a) To perform the terms of the written agreement made with the buyer or tenant;

(b) To exercise reasonable skill and care for the buyer or tenant; 

(c) To promote the interests of the buyer or tenant with the utmost good faith, loyalty, and fidelity, including, but not limited to: 

(I) Seeking a price and terms which are acceptable to the buyer or tenant; except that the broker shall not be obligated to seek other properties while the buyer is a party to a contract to purchase property or while the tenant is a party to a lease or letter of intent to lease; 

(II) Presenting all offers to and from the buyer or tenant in a timely manner regardless of whether the buyer is already a party to a contract to purchase property or the tenant is already a party to a contract or a letter of intent to lease; 

(III) Disclosing to the buyer or tenant adverse material facts actually known by the broker; 

(IV) Counseling the buyer or tenant as to any material benefits or risks of a transaction which are actually known by the broker; 

(V) Advising the buyer or tenant to obtain expert advice as to material matters about which the broker knows but the specifics of which are beyond the expertise of such broker; 

(VI) Accounting in a timely manner for all money and property received; and 

*(VII) Informing the buyer or tenant that such buyer or tenant may be vicariously liable for the acts of such buyer's or tenant's agent when such agent is acting within the scope of the agency relationship; 

*[Note: This section, 12-61-805(1)(c)(VII) is in conflict with the recommendation to eliminate or modify the consumer's vicarious liability for the acts of the licensee - element f of this Report - it is suggested that Colorado section 12-61-807(2)(VIII) should be substituted for it.  This section follows.]

(d) To comply with all requirements of this article and any rules promulgated pursuant to this article; and 

(e) To comply with any applicable federal, state, or local laws, rules, regulations, or ordinances including fair housing and civil rights statutes or regulations. 

(2) The following information shall not be disclosed by a broker acting as a buyer's or tenant's agent without the informed consent of the buyer or tenant: 

(a) That a buyer or tenant is willing to pay more than the purchase price or lease rate for the property; 

(b) What the motivating factors are for the party buying or leasing the property; 

(c) That the buyer or tenant will agree to financing terms other than those offered;

(d) Any material information about the buyer or tenant unless disclosure is required by law or failure to disclose such information would constitute fraud or dishonest dealing; or 

(e) Any facts or suspicions regarding circumstances which would psychologically impact or stigmatize any real property pursuant to section 38-35.5-101, C.R.S. 

(3) (a) A broker acting as a buyer's or tenant's agent owes no duty or obligation to the seller or landlord; except that such broker shall disclose to any prospective seller or landlord all adverse material facts actually known by the broker including but not limited to adverse material facts concerning the buyer's or tenant's financial ability to perform the terms of the transaction and whether the buyer intends to occupy the property to be purchased as a principal residence. 

 (b) A buyer's or tenant's agent owes no duty to conduct an independent investigation of the buyer's or tenant's financial condition for the benefit of the seller or landlord and owes no duty to independently verify the accuracy or completeness of statements made by such buyer or tenant or any independent inspector. 

(4) A buyer's or tenant's agent may show properties in which the buyer or tenant is interested to other prospective buyers or tenants without breaching any duty or obligation to such buyer or tenant. nothing in this section shall be construed to prohibit a buyer's or tenant's agent from showing competing buyers or tenants the same property and from assisting competing buyers or tenants in attempting to purchase or lease a particular property. 

12-61-806. Dual agent. 

*(1) A broker may act as a dual agent only with the informed consent of all parties to the transaction such informed consent shall be evidenced by a written agreement pursuant to section 12-61-808 (2) (e). The seller and buyer or the landlord and tenant shall be informed that they may both be vicariously liable for the acts of the dual agent when such agent is acting within the scope of the dual agency relationship. 

*[Note: The second sentence of this section, 12-61-806(1) is in conflict with the recommendation to eliminate or modify the consumer's vicarious liability for the acts of the licensee - element f of this Report - it is suggested that Colorado section 12-61-807(2)(VIII) should be substituted for it.  This section is on follows.]

(2) A dual agent shall be a limited agent for both the seller and buyer or the landlord and tenant and shall have the duties and obligations required by sections 12-61-804 and 12-61-805 unless otherwise provided for in this section.

(3) Except as provided for in subsections (4) and (5) of this section, a dual agent may disclose any information to one party that such agent gains from the other party if such information is relevant to the transaction or party. 

(4) The following information shall not be disclosed by a dual agent without the informed written consent of the parties to the proposed transaction: 

(a) That a buyer or tenant is willing to pay more than the purchase price or lease rate offered for the property; 

(b) That a seller or landlord is willing to accept less than the asking price or lease rate for the property; 

(c) What the motivating factors are for any party buying, selling, or leasing the property; 

 (d) That a seller, buyer, landlord, or tenant will agree to financing terms other than those offered; and 

(e) Any facts or suspicions regarding circumstances which may psychologically impact or stigmatize any real property pursuant to section 38-35.5-101, C.R.S. 

(5) (a) A dual agent shall not disclose to one party information made confidential by statute, regulation, or instructions from the other party except for information required to be disclosed pursuant to sections 12-61-804 (3) and 12-61-61 (3 ) .

(b) No cause of action by any person shall arise against a dual agent for making any required disclosure. 

(c) A dual agent does not terminate the dual agency relationship by making any required disclosure. 

(6) In a dual agency relationship there shall be no imputation of knowledge or information between any party and the dual agent or among persons within an entity engaged as a dual agent. 

12-61-807. Transaction-broker. 

(1) A broker engaged as a transaction-broker is not an agent for either party. 

(2) A transaction-broker shall have the following obligations and responsibilities: 

(a) To perform the terms of any written or oral agreement made with any party to the transaction; 

(b) To exercise reasonable skill and care as a transaction-broker, including, but not limited to:

(I) Presenting all offers and counteroffers in a timely manner regardless of whether the property is subject to a contract for sale or lease or letter of intent; 

(II) Advising the parties regarding the transaction and suggesting that such parties obtain expert advice as to material matters about which the transaction-broker knows but the specifics of which are beyond the expertise of such broker; 

(III) Accounting in a timely manner for all money and property received; 

(IV) Keeping the parties fully informed regarding the transaction; 

(V) Assisting the parties in complying with the terms and conditions of any contract including closing the transaction; 

 (VI) Disclosing to all prospective buyers or tenants any adverse material facts actually known by the broker including but not limited to adverse material facts pertaining to the title, the physical condition of the property, any defects in the property, and any environmental hazards affecting the property required by law to be disclosed; 

(VII) Disclosing to any prospective seller or landlord all adverse material facts actually known by the broker including but not limited to adverse material facts pertaining to the buyer's or tenant's financial ability to perform the terms of the transaction and the buyer's intent to occupy the property as a principal residence; and

*(VIII) Informing the parties that as seller and buyer or as landlord and tenant they shall not be vicariously liable for any acts of the transaction-broker; 

*[Note: This is the suggested replacement clause referenced elsewhere in this Report.] 

(c) To comply with all requirements of this article and any rules promulgated pursuant to this article; and 

(d) To comply with any applicable federal, state, or local laws, rules, regulations, or ordinances including fair housing and civil rights statutes or regulations. 

(3) The following information shall not be disclosed by a transaction-broker without the informed consent of all parties: 

(a) That a buyer or tenant is willing to pay more than the purchase price or lease rate offered for the property; 

(b) That a seller or landlord is willing to accept less than the asking price or lease rate for the property;

(c) What the motivating factors are for any party buying, selling, or leasing the property;

(d) That a seller, buyer, landlord, or tenant will agree to financing terms other than those offered; 

(e) Any facts or suspicions regarding circumstances which may psychologically impact or stigmatize any real property pursuant to section 38-35.5-101, C.R.S.; or 

(f) Any material information about the other party unless disclosure is required by law or failure to disclose such information would constitute fraud or dishonest dealing. 

**(4) A transaction-broker has no duty to conduct an independent inspection of the property for the benefit of the buyer or tenant and has no duty to independently verify the accuracy or completeness of statements made by the seller, landlord, or independent inspectors. 

**(5) A transaction-broker has no duty to conduct an independent investigation of the buyer's or tenant's financial condition or to verify the accuracy or completeness of any statement made by the buyer or tenant. 

**[Note:  The limitation on duties contained in element c of this Report, preferred provision from Washington statute, should apply to all types of relationships between licensees and consumers.  This section follows.]

(6) A transaction-broker may do the following without breaching any obligation or responsibility: 

(a) Show alternative properties not owned by the seller or landlord to a prospective buyer or tenant; 

(b) List competing properties for sale or lease; 

(c) Show properties in which the buyer or tenant is interested to other prospective buyers or tenants; and 

(d) Serve as a single agent, subagent, or dual agent for the same or for different parties in other real estate transactions. 

(7) There shall be no imputation of knowledge or information between any party and the transaction-broker or among persons within an entity engaged as a transaction-broker. 

(8) A transaction-broker may cooperate with other brokers but shall not engage any subagents.

Element c.

c.
Specify the licensee’s disclosure duties with respect to conditions affecting the property and address licensee liability issues, including the ability of a licensee to rely on information from third parties.

PREFERRED PROVISION:

Washington

RCW 18.86.030  Duties of Licensees

Unless otherwise agreed, a licensee owes no duty to conduct an independent inspection of the property or to conduct an independent investigation of either party’s financial condition, and owes no duty to independently verify the accuracy or completeness of any statement made by either party or by any source reasonably believed by the licensee to be reliable.

Element d.

d.
Create a presumption that the licensee/consumer relationship is one defined in the statue unless they enter into a written agreement specifically providing for a different type of relationship. 

PREFERRED PROVISIONS

Note: To accomplish element d, the below provisions from Colorado and Missouri create a default, statutory non-agency relationship, which relationship prevails unless a different agreement is put in writing.  Even though both of these statutes use the language "transaction broker," this is not a recommendation of particular terminology for this default, non-agency statutory relationship.

COLORADO

12-61-803. Relationships between brokers and the public. 

(1) When engaged in any of the activities enumerated in section 12-61-101 (2) or (3), a broker may act in any transaction as a single agent, subagent, dual agent, or transaction-broker. The broker's general duties and obligations arising from that relationship shall be disclosed to the seller and the buyer or to the landlord and the tenant pursuant to section 12-61-808. 

(2) A broker shall be considered a transaction-broker unless: 

(a) A single agency or dual agency relationship is established through a written agreement between the broker and the party or parties to be represented by such broker; or 

(b) A broker works with a buyer or tenant as a subagent of the seller or landlord by expressly agreeing with the seller or landlord to serve as a subagent or by impliedly agreeing to serve as a subagent by acting upon and thereby accepting an offer of subagency. 

(3) A broker may work with a single party in separate transactions pursuant to different relationships including but not limited to selling one property as a seller's agent and working with that seller in buying another property as a transaction-broker, buyer's agent, or subagent, if the broker complies with this part 8 in establishing the relationships for each transaction. 

(4) A broker or salesperson licensed pursuant to part 1 of this article, whether acting as a single agent, subagent, dual agent, or transaction-broker, may complete standard forms including those promulgated by the Colorado Real Estate Commission and may advise the parties as to effects thereof, if the broker or salesperson is performing the activities enumerated or referred to in subsection (2) or (3) of section 12-61-101 in the transaction in which the forms are to be used. In any such transaction, the broker shall advise the parties that the forms have important legal consequences and that the parties should consult legal counsel before signing such forms. 

(5) Nothing contained in this section shall prohibit the public from entering into written contracts with any broker which contain duties, obligations, or responsibilities which are in addition to those specified in this part 8. 

[Note - For Colorado transaction-broker duties, see element b, within this Report.] 

MISSOURI - Licensee's duties and obligations in writing--licensee as transaction broker, exceptions

339.720. 

2. A licensee shall be considered a transaction broker unless: 

(1) The designated broker enters into a written seller's agent or landlord's agent agreement with the party or parties to be represented pursuant to subsection 2 of section 339.780; 

(2) The designated broker enters into a subagency agreement with another designated broker pursuant to subsection 5 of section 339.780; 

(3) The designated broker enters into a written buyer's agent or tenant's agent agreement with the party or parties to be represented pursuant to subsection 3 of section 339.780; 

(4) The designated broker enters into a written agency agreement pursuant to subsection 7 of section 339.780; 

(5) The designated broker and the affiliated licensees are performing ministerial acts; 

(6) The designated broker enters into a written dual agency agreement with the parties pursuant to subsection 4 of section 339.780; 

(7) The designated broker is acting in a manner described in paragraph (c) of subdivision (20) of section 339.710 without proper notice of assumption of transaction broker status; or 

(8) The licensee is making a listing presentation, which may include pricing and marketing advice about a potential future transaction, to a customer in anticipation of entering into a signed agency brokerage service agreement as a direct result of the presentation. 

3. Sections 339.710 to 339.860 do not obligate any buyer or tenant to pay compensation to a designated broker unless the buyer or tenant has entered into a written agreement with the designated broker specifying the compensation terms in accordance with subsection 3 of section 339.780. 

4. A licensee may work with a single party in separate transactions pursuant to different relationships, including, but not limited to, selling one property as a transaction broker or a seller's agent working with that seller in buying another property as a buyer's agent, as a subagent or as a transaction broker if the licensee complies with sections 339.710 to 339.860 in establishing the relationships for each transaction. 

Effective 1-1-2000 

[Note: For Florida transaction broker duties (this is not a default relationship), see Appendix B, element b.]

Element e.

e.
Enable a managing broker to use “designated agency” within the brokerage to:  Designate individual licensees within the brokerage to act as exclusive agents for buyers and sellers; designate exclusive agents without creating an agency relationship between the consumers and the broker; clarify the status of the other (non-delegated) licensees affiliated with the brokerage; and limit instances of dual agency (where one individual licensee is the agent of both the buyer and the seller in the same transaction.)

Notes:  This element e has two parts –  Part A addresses how a managing broker designates the licensee(s). Part B addresses the duties of the managing broker in a designated representation situation. It is strongly urged that legislation include appropriate definitions of confidential information and material information to be disclosed, to guide brokers.  

Brokerages which use designated representation can use it to limit instances of disclosed dual agency to those situations where one individual licensee represents both sides in a given transaction.  While this recommendation only addresses agency relationships, states may want to consider expanding the concept of designated representation to a designated transaction-broker (non-agency relationship with duties), as Missouri has done. 

PREFERRED PROVISIONS

Part A - The Designation

MAINE

32 § 13278.
Appointed agents within a firm

1.  Appointed agents. A real estate brokerage agency entering into a brokerage agreement may, through the designated broker, appoint in writing to the client those affiliated licensees within the real estate brokerage agency who will be acting as appointed agents of that client to the exclusion of all other affiliated licensees within the real estate brokerage agency.

MISSOURI

Limited agency agreement, listings or representing client, appointment of affiliated licensees. 

339.820. 1. A designated broker entering into a limited agency agreement with a client for the listing of property or for the purpose of representing that person in the buying, selling, exchanging, renting, or leasing of real estate may appoint in writing affiliated licensees as designated agents to the exclusion of all other affiliated licensees. A designated broker entering into a written transaction brokerage agreement with a party for the listing of property or for the purpose of assisting that person in buying, selling, exchanging, renting, or leasing of real estate may appoint in writing affiliated licensees as designated transaction brokers to the exclusion of all other affiliated licensees. If a designated broker has made an appointment pursuant to this section, an affiliated licensee assisting a party without a written agreement shall be presumed to be a transaction broker to the exclusion of all other affiliated licensees, unless a different brokerage relationship status has been disclosed to or established with that party. 

2. A designated broker shall not be considered to be a dual agent or a transaction broker solely because such broker makes an appointment pursuant to this section, except that any licensee who personally represents both the seller and buyer or both the landlord and tenant in a particular transaction shall be a dual agent or a transaction broker and shall be required to comply with the provisions governing dual agents or transaction brokers. 

Effective 1-1-2000 

Part B - The Broker

ILLINOIS

Section 15-50. Designated agency.

(a)… A sponsoring broker entering into an agreement under the provisions of this Section shall not be considered to be acting for more than one party in a transaction if the licensees specifically designated as legal agents of a person are not representing more than one party in a transaction.

(b)A sponsoring broker designating affiliated licensees to act as agents of clients shall take ordinary and necessary care to protect confidential information disclosed by a client to his or her designated agent. 

(c) A designated agent may disclose to his or her sponsoring broker or persons specified by the sponsoring broker confidential information of a client for the purpose of seeking advice or assistance for the benefit of the client in regard to a possible transaction. Confidential information shall not be disclosed by the sponsoring broker or other specified representative of the sponsoring broker unless otherwise required by this Act or requested or permitted by the client who originally disclosed the confidential information.

MAINE

32 § 13278.
Appointed agents within a firm

2.  Not a dual agent. A real estate brokerage agency and the designated broker are not considered to be dual agents solely because of an appointment under the provisions of this section, except that any affiliated licensee who personally represents both the seller and the buyer in a particular transaction is considered to be a disclosed dual agent and is required to comply with the provisions of this subchapter governing disclosed dual agents.

3.  Actual knowledge; information. When agents are appointed, each client, the real estate brokerage agency and its appointed licensees are considered to possess only actual knowledge and information.  There is no imputation of knowledge or information by operation of law among or between the clients, the real estate brokerage agency and appointed agents.

4.  Appointments; roles. Methods of appointment and the role of the real estate brokerage agency and the designated broker must be defined by rules adopted by the commission.  The rules must include a requirement that clients be informed as to the real estate brokerage agency's appointed agent policy and give written consent to that policy in advance of entering into a real estate brokerage agreement.

MISSOURI

Limited agency agreement, listings or representing client, appointment of affiliated licensees. 

339.820.  2. A designated broker shall not be considered to be a dual agent or a transaction broker solely because such broker makes an appointment pursuant to this section, except that any licensee who personally represents both the seller and buyer or both the landlord and tenant in a particular transaction shall be a dual agent or a transaction broker and shall be required to comply with the provisions governing dual agents or transaction brokers. 

Effective 1-1-2000 

Designated agents' and transaction brokers' duties to client --licensees' protections from liability. 

339.830. 1. All designated agents or designated transaction brokers to the extent allowed by their licenses shall have the same duties and responsibilities to the client and customer pursuant to sections 339.730 to 339.755 as the designated broker except as provided in section 339.820. 

2. All licensees have the same protections from vicarious liability as provided in sections 339.710 to 339.860 as does their designated broker. 

3. The provisions of this section and sections 339.710, 339.720, 339.755, 339.780, and 339.820 shall become effective January 1, 2000. 

Effective 1-1-2000 


Element f.

f.
Eliminate or modify the consumer’s vicarious liability for the acts of the licensee.

PREFERRED PROVISIONS:

*ILLINOIS 

Section 15-60. Vicarious liability. 

A consumer shall not be vicariously liable for the acts or omissions of a licensee in providing licensed activities for or on behalf of the consumer. 

*[Notes: It is recommended that a provision such as this not be used unless the statute also contains parallel language providing that a licensee is not vicariously liable for the acts or omissions of the consumer.

 Also, be aware that "consumer" has a specific meaning under Illinois law.]

IDAHO  

TITLE 54, CHAPTER 20, 54-2071.  VICARIOUS LIABILITY ABOLISHED. 

(1) A client, as defined in this act, whether buyer or seller, shall not be liable for a wrongful act, error, omission or misrepresentation of his broker/representative or subagent unless the client had actual knowledge of or reasonably should have known of the wrongful act, error, omission or misrepresentation.

 (2) A licensee or brokerage engaged in representation of a client shall not be liable for a wrongful act, error, omission or misrepresentation of the client or of any subagent unless the licensee or brokerage had actual knowledge or reasonably should have known of the wrongful act, error, omission or misrepresentation.

 (3) Nothing in this section shall be construed to diminish or limit any of the broker's or licensee's responsibilities under chapter 20, title 54, Idaho Code, or the rules promulgated thereunder.

KANSAS

58-30,111. Imputed knowledge 

(a) A client or customer shall not be liable for a misrepresentation or omission by the client's statutory agent or the transaction broker arising out of the agency or transaction broker agreement unless the client or customer knew of the misrepresentation or omission.

(b) A statutory agent or transaction broker shall not be liable for a misrepresentation or omission by the agent's client or the transaction broker's customer arising out of the agency or transaction broker agreement unless the licensee knew of the misrepresentation or omission.

(c) A statutory agent or transaction broker shall not be liable for an innocent or negligent misrepresentation in information provided to the seller or landlord or to the buyer or tenant if the licensee does not have personal knowledge of the error, inaccuracy or omission that is the basis for the claim of misrepresentation. 

PENNSYLVANIA  

Section 606.1 (h)  A consumer of real estate services shall not be liable for the acts of a licensee unless the licensee is acting pursuant to the express direction of the consumer or the licensee is acting based upon a representation of the consumer reasonably relied upon by the licensee.  A licensee shall not be liable for the acts of a consumer of real estate services unless the consumer is acting at the express direction of the licensee or the consumer is acting as a result of a representation by a licensee reasonably relied on by the consumer.

**WASHINGTON  

RCW 18.86.090  Vicarious liability. 

(1) A principal is not liable for an act, error, or omission by an agent or subagent of the principal arising out of an agency relationship: 

(a) Unless the principal participated in or authorized the act, error, or omission; or 

(b) Except to the extent that: 

(i) The principal benefited from the act, error, or omission; and 

(ii) the court determines that it is highly probable that the claimant would be unable to enforce a judgment against the agent or subagent. 

(2) A licensee is not liable for an act, error, or omission of a subagent under this chapter, unless the licensee participated in or authorized the act, error or omission. This subsection does not limit the liability of a real estate broker for an act, error, or omission by an associate real estate broker or real estate salesperson licensed to that broker. 

**[Note: It is recommended that a provision such as this not be used unless the statute also contain parallel language providing that a licensee is not vicariously liable for the acts or omissions of the consumer.]

Element g.

g
Adopt mandatory disclosure forms and rules requiring meaningful, timely written disclosure of brokerage relationships.  “Timely” means before consumers offer any information that could be detrimental to their interests.

Note:  States have different approaches to the disclosure of brokerage relationships to consumers.  Instead of highlighting existing statutory provisions, these suggestions are offered, broken down into the important elements of disclosure identified by the BRLI PAG -  meaningful, timely and written:

Meaningful:  To be meaningful, disclosure should:

1.
State all of the types of brokerage relationships available under the state’s law as well as those offered by the company.

2.
Specify the licensee’s actual relationship with the specific consumer, including what is entailed in the relationship, including the duties and limitations.

3.
To the extent possible, be written in plain language to enable the consumer to understand the disclosure.

Timely:  When disclosure should be given to a consumer:

1.
Before entering into a brokerage relationship agreement.

2.
Before executing a contract for purchase/sale of a property.

3.
Before showing a property.  (Some states allow exceptions to this, such as for engaging in “small talk” at open houses.)

4.
Before the consumer gives any information which could be harmful to him if known by the party on the other side of the transaction.

Written:  At a minimum, written disclosure or confirmation of disclosure, should be given:

1.
Prior to entering into, or contained in, a contract for purchase/sale of a property.

2.
Prior to entering into, or contained in, a brokerage relationship agreement.

Examples of various approaches to the disclosure of brokerage relationships are contained in Appendix B, element g.

Element h.

h
Specify how brokerage relationships end, and describe the licensee’s duties upon the termination of the relationship.

Note:  Element h has two parts – Part A addresses how brokerage relationships end, and Part B addresses licensee duties subsequent to termination.

PREFERRED PROVISIONS:

Part A - How Relationships End

COLORADO - 12-61-809. Duration of relationship. 

(1) (a) The relationships set forth in this part 8 shall commence at the time that the broker is engaged by a party and shall continue until performance or completion of the agreement by which the broker was engaged. 

(b) If the agreement by which the broker was engaged is not performed or completed for any reason, the relationship shall end at the earlier of the following: 

(I) Any date of expiration agreed upon by the parties; 

(II) Any termination or relinquishment of the relationship by the parties; or 

(III) One year after the date of the engagement. 

MISSOURI - Commencement of agreement, when--duties after termination of agreement. 

339.790. 1. The relationships set forth in this section commence on the effective date of the real estate broker's agreement and continue until performance, completion, termination or expiration of that agreement. 

Part B - Duties Following Termination of Relationship

Rather than highlight particular statutory provisions addressing Part B of element “h,” it is suggested that that no duties should exist following the termination of a brokerage relationship with a consumer except as stated in NAR Standard of Practice 1-9, and the duty to account for any money or other property of the consumer held by the licensee.

Standard of Practice 1-9

The obligation of REALTORS to preserve confidential information (as defined by state law) provided by their clients in the course of any agency relationship or non-agency relationship recognized by law continues after termination of agency relationships or any non-agency relationships recognized by law.  REALTORS shall not knowingly, during or following the termination of professional relationships with their clients:

1.) reveal confidential information of clients; or

2.) use confidential information of clients for the REALTOR 's advantage or the advantage of third parties unless:


a.) clients consent after full disclosure; or


b.) REALTORS  are required by court order; or

c.) it is the intention of a client to commit a crime and the information is necessary to  prevent the crime; or

d.) it is necessary to defend a REALTOR or the REALTOR 's employees or associates against an accusation of wrongful conduct. (Adopted 1/93, amended 1/99)

4.
Other Considerations

In addition to the specific elements (a through h, above) identified by the BRLI PAG, it is also suggested that state REALTOR associations which are considering working toward creating or amending comprehensive legislation addressing brokerage relationships with consumers also consider including provisions addressing the following:

1.
Definitions

2.
That the source of compensation does not determine brokerage relationships.

3.
Explanation of ministerial acts.

4.
That every brokerage firm should have a written company policy on brokerage relationships with consumers.

5.
Standardized disclosure forms for brokerage relationships, either in the statute or promulgated by the real estate regulatory body.  This benefits real estate practitioners and consumers, alike.
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APPENDIX B

Alternate Statutory Examples

This Appendix to the Legislative Working Group Report contains additional examples of statutory provisions addressing the various elements recommended by the BRLI PAG.

a.
Specify well-defined licensee duties for each type of brokerage relationship with a consumer.

Once licensee duties are legislatively defined, the legislation should state that it abrogates (makes void/annuls and replaces) that state’s common law (case 

law) as applied to real estate brokerage relationships to the extent the common law duties are inconsistent with the statutorily defined duties.

ALTERNATE PROVISIONS:

Alabama - §34-27-87 Duties supersede duties based on common law.

The duties of licensees as specified in this article or in rules promulgated by the Alabama Real Estate Commission shall supersede any duties of a licensee to a party to a real estate transaction which are based upon common law principles of agency to the extent that those common law duties are inconsistent with the duties of licensees as specified in this article.

Indiana - Sec. 15.  

The duties and responsibilities of a broker set forth in this chapter supersede any fiduciary duties of a broker to a party based on common law principles of agency to the extent that those common law fiduciary duties are inconsistent with the duties and responsibilities set forth in this chapter.

Montana -  Section 3. Duties, duration and termination of relationship between broker salesperson and buyer or seller.

 (1) The provisions of this chapter and the duties described in this section govern the relationships between brokers or salespersons and buyers or sellers and are intended to replace the common law as applied to these relationships.  The duties of a broker or salesperson vary depending upon the relationship with a party to a real estate transaction and are as provided in this section.

North Dakota - Section 4. Chapter 43-23.  Duties supersede common law. 

(1) The duties of a real estate brokerage firm, and its licensees, as specified in this chapter or in rules adopted under this chapter, supersede any fiduciary duties of that real estate brokerage firm and its licensees, to a person based on common-law principles of agency to the extent that those common-law fiduciary duties are inconsistent with the duties specified in this chapter or in rules adopted under this chapter.

Wisconsin - 452.139 Changes in common law duties and liabilities of brokers and parties.

(1) Fiduciary duties of broker.  The duties of a broker specified in this chapter or in rules promulgated under this chapter shall supersede any fiduciary duties of a broker to a party based on common law principles of agency to the extent that those common law fiduciary duties are inconsistent with the duties specified in this chapter or in rules promulgated under this chapter.

b.
Define the specific duties of a licensee.

ALTERNATE PROVISIONS:

FLORIDA

Section 9. 475.278 (2) TRANSACTION BROKER RELATIONSHIP.

(a) Transaction broker - duties of limited representation.- A transaction broker provides a limited form of representation to a buyer, a seller, or both in a real estate transaction but does not represent either in a fiduciary capacity or as a single agent. The duties of the real estate licensee in this limited form of representation include the following:

1. Dealing honestly and fairly;

2. Accounting for all funds;

3. Using skill, care, and diligence in the transaction;

4. Disclosing all known facts that materially affect the value of residential real property and are not readily observable to the buyer;

5. Presenting all offers and counteroffers in a timely manner, unless a party has previously directed the licensee otherwise in writing;

6. Limited confidentiality, unless waived in writing by a party. This limited confidentiality will prevent disclosure that the seller will accept a price less than the asking or listed price, that the buyer will pay a price greater than the price submitted in a written offer, of the motivation of any party for selling or buying property, that a seller or buyer will agree to financing terms other than those offered, or of any other information requested by a party to remain confidential; and

7. Any additional duties that are mutually agreed to with a party.

MISSOURI

Duties and obligations of transaction broker. 

339.755. 1. A real estate licensee may provide real estate service to any party in a prospective transaction without an agency or fiduciary relationship to one or more parties to the transaction. Such licensee shall be called a transaction broker. 

2. A transaction broker shall have the following duties and obligations: 

(1) To perform the terms of any written or oral agreement made with any party to the transaction; 

(2) To exercise reasonable skill, care and diligence as a transaction broker, including but not limited to: 

(a) Presenting all written offers and counteroffers in a timely manner regardless of whether the property is subject to a contract for sale or lease or a letter of intent unless otherwise provided in the agreement entered with the party; 

(b) Informing the parties regarding the transaction and suggesting that such parties obtain expert advice as to material matters about which the transaction broker knows but the specifics of which are beyond the expertise of such broker; 

(c) Accounting in a timely manner for all money and property received; 

(d) To disclose to each party to the transaction any adverse material facts of which the licensee has actual notice or knowledge; 

(e) Assisting the parties in complying with the terms and conditions of any contract; 

 (f) The parties to a transaction brokerage transaction shall not be liable for any acts of the transaction broker. 

3. The following information shall not be disclosed by a transaction broker without the informed consent of the party or parties disclosing such information to the broker: 

(1) That a buyer or tenant is willing to pay more than the purchase price or lease rate offered for the property; 

(2) That a seller or landlord is willing to accept less than the asking price or lease rate for the property; 

(3) What the motivating factors are for any party buying, selling or leasing the property; 

(4) That a seller or buyer will agree to financing terms other than those offered; 

(5) Any confidential information about the other party, unless disclosure of such information is required by law, statute, rules or regulations or failure to disclose such information would constitute fraud or dishonest dealing. 

4. A transaction broker has no duty to conduct an independent inspection or investigation for adverse material facts for the parties. 

5. A transaction broker has no duty to conduct an independent investigation of the buyer's financial condition. 

6. A transaction broker may do the following without breaching any obligation or responsibility: 

(1) Show alternative properties not owned by the seller or landlord to a prospective buyer or tenant; 

(2) List competing properties for sale or lease; 

(3) Show properties in which the buyer or tenant is interested to other prospective buyers or tenants; 

(4) Serve as a single agent, subagent or designated agent or broker, limited agent, disclosed dual agent for the same or for different parties in other real estate transactions. 

7. In a transaction broker relationship each party and the transaction broker, including all persons within an entity engaged as the transaction broker if the transaction broker is an entity, are considered to possess only actual knowledge and information. There is no imputation of knowledge or information by operation of law between any party and the transaction broker or between any party and any person within an entity engaged as the transaction broker if the transaction broker is an entity. 

8. A transaction broker may cooperate with other brokers and such cooperation does not establish an agency or subagency relationship. 

9. Nothing in this section prohibits a transaction broker from acting as a single limited agent, dual agent or subagent whether on behalf of a buyer or seller, as long as the requirements governing disclosure of such fact are met. 

10. Nothing in this section alters or eliminates the responsibility of a broker as set forth in this section for the conduct and actions of a licensee operating under the broker's license. 

11. A transaction broker shall: 

(1) Comply with all applicable requirements of sections 339.710 to 339.860, subsection 2 of section 339.010 and all rules and regulations promulgated pursuant to such sections; and 

(2) Comply with any applicable federal, state and local laws, rules, regulations and ordinances, including fair housing and civil rights statutes and regulations. 

12. If any licensee who represents another party to the same transaction either solely or through affiliate licensees refuses transaction broker status and wants to continue an agency relationship with both parties to the transaction, such licensee shall have the right to become a designated agent or a dual agent as provided for in sections 339.730 to 339.860. 

13. In any transaction a licensee may without liability withdraw from representing a client who has not consented to a conversion to transaction brokerage. Such withdrawal shall not prejudice the ability of the licensee or affiliated licensee to continue to represent the other client in the transaction or limit the licensee from representing the client who refused the transaction brokerage representation in another transaction not involving transaction brokerage. 

Effective 1-1-2000 

c.
Specify the licensee’s disclosure duties with respect to conditions affecting the 
property and address licensee liability issues, including the ability of a licensee to 
rely on information from third parties.

ALTERNATE PROVISIONS:

NEBRASKA

76-2417 (3)(a) A licensee acting as a seller's or landlord's agent owes no duty or obligation to a customer, except that a licensee shall disclose in writing to any customer all adverse material facts actually known by the licensee. The adverse material facts may include adverse material facts pertaining to: (i) Any environmental hazards affecting the property which are required by law to be disclosed; (ii) the physical condition of the property; (iii) any material defects in the property; (iv) any material defects in the title to the property; or (v) any material limitation on the client's ability to perform under the terms of the contract.

(b) A seller's or landlord's agent owes no duty to conduct an independent inspection of the property for the benefit of the customer and owes no duty to independently verify the accuracy or completeness of any statement made by the client or any independent inspector. 

76-2418 (3)(a) A licensee acting as a buyer's or tenant's agent owes no duty or obligation to a customer, except that the licensee shall disclose in writing to any customer all adverse material facts actually known by the licensee. The adverse material facts may include adverse material facts concerning the client's financial ability to perform the terms of the transaction.

(b) A buyer's or tenant's agent owes no duty to conduct an independent investigation of the client's financial condition for the benefit of the customer and owes no duty to independently verify the accuracy or completeness of statements made by the client or any independent inspector.

PENNSYLVANIA

Section 606.1 (i) Unless otherwise agreed, a licensee owes no duty to conduct an independent inspection of the property and owes no duty to independently verify the accuracy or completeness of any representation made by a consumer to a transaction reasonably believed by the licensee to be accurate and reliable.

GEORGIA - [Note: The following  material is taken from a draft from the Georgia Real Estate Commission; it has not been adopted.] 

(b) A broker engaged by a seller shall timely disclose the following to all parties with whom the broker is working:

(1) all adverse material facts pertaining to the physical condition of the property and improvements located thereon including but not limited to material defects in the property, environmental contamination, and facts required by statute or regulation to be disclosed which are actually known by the broker which could not be discovered by a reasonably diligent inspection of the property by the buyer, and 

(2) all material facts pertaining to existing adverse conditions in the immediate neighborhood of the property which are actually known to the broker and which could not be discovered by the buyer upon a diligent inspection of the neighborhood or through the review of reasonably available governmental regulations, documents, records, maps, and statistics. Examples of reasonably available governmental regulations, documents, records, maps, and statistics shall include without limitation: land use maps and plans; zoning ordinances; recorded plats and surveys; transportation maps and plans; maps of flood plains; crime statistics; tax maps; school district boundary maps; and maps showing the boundary lines of governmental jurisdictions. Brokers shall not knowingly give prospective buyers false information; provided however, that a broker shall not be liable to a buyer for providing false information to the buyer if the broker did not have actual knowledge that the information was false and discloses to the buyer the source of the information. Nothing in this subsection shall limit any obligation of a seller under any applicable law to disclose to prospective buyers all adverse material facts actually known by the seller pertaining to the physical condition of the property nor shall it limit the obligation of prospective buyers to inspect and to familiarize themselves with potentially adverse conditions related to the physical condition of the property, any improvements located thereon, and the neighborhood in which the property is located. No cause of action shall arise on behalf of any person against a broker for revealing information in compliance with this subsection. No broker shall be liable for failure to disclose any matter other than those matters enumerated in this subsection. Violations of this section shall not create liability to the broker absent a finding of fraud on the part of the broker.

(c) A broker engaged by a seller in a real estate transaction may provide assistance to the buyer by performing ministerial acts of the type described in 10-6A-10; and performing such ministerial acts shall not be construed to violate the broker's brokerage engagement with the seller nor shall performing such ministerial acts for the buyer be construed to form a brokerage engagement with the buyer.

(d) A broker engaged by a seller does not breach any duty or obligation by showing alternative

properties to prospective buyers.

(b) Brokers shall treat all prospective sellers honestly and shall not knowingly give them

false information. (b) A broker engaged by a buyer shall timely disclose to a prospective seller with whom the broker is working as a customer and who is selling property which will be financed either by a loan assumption or by the seller's providing a part or all of the financing all material adverse facts actually known by the broker concerning the buyer's financial ability to perform the terms of the sale and, in the case of a residential transaction, the buyer's intent to occupy the property as a principal residence. A Brokers shall not knowingly give prospective sellers false information; provided, however, that a broker shall not be liable to a seller for providing false information to the seller if the false information was provided to the broker by the broker's buyer-client and the broker did not have actual knowledge that the information was false and discloses to the seller the source of the information. Nothing in this subsection shall limit the obligation of the prospective buyer under any applicable law to disclose to the prospective seller all material adverse facts actually known by the buyer concerning the buyer's financial ability to perform the terms of the sale and, in the case of a residential transaction, the buyer's intent to occupy the property as a principal residence. No cause

of action shall arise on behalf of any person against a broker for revealing information in compliance with this subsection. Violations of this section shall not create liability to the broker absent a finding of fraud on the part of the broker.

d.
Create a presumption that the licensee/consumer relationship is one defined in the 
statute unless they enter into a written agreement specifically providing for a 
different type of relationship.  

No alternate provisions for this element.  

See element d of the Report for preferred provisions.

e.
Enable a managing broker to use "designated agency" within the brokerage to:  Designate individual licensees within the brokerage to act as exclusive agents for buyers and sellers; designate exclusive agents without creating an agency relationship between the consumers and the broker; clarify the status of the other (non-designated) licensees affiliated with the brokerage; and limit instances of dual agency (where one individual licensee is the agent of both the buyer and the seller in the same transaction.)

ALTERNATE PROVISIONS:

GEORGIA – [Note: The following material is taken from a draft from the Georgia Real Estate Commission; it has not been adopted.]

10-6A-14 Designated agents within a firm

(a) A broker may assign directly or through the adoption of a company policy different licensees

affiliated with the broker as designated agents to exclusively represent different clients in the same transaction. In addition, the broker may delegate such assignment responsibility to other management level personnel acting under a company policy. Any company policy adopted to fulfill the requirements of the subsection shall contain provisions reasonably calculated to ensure each client is represented in accordance with the requirements of this chapter. A designated agent of a seller, landlord, buyer, or tenant shall owe his or her client the duties set forth in sections 10-6A-5, 10-6A-6, 10-6A-7, or 10-6A-8 of this Chapter respectively. A broker shall not appoint himself or herself as a designated agent.

(b) If a broker appoints different, designated agents in accordance with subsection (a) of this Section, neither the broker, the broker’s licensees nor the real estate brokerage firm shall be deemed to be dual agents.

(c) When designated agents are appointed in accordance with subsection (a) of this Section, the

broker, the clients, and the designated agents shall be considered to possess only actual knowledge and information; there shall be no imputation of knowledge or information between and among the broker, the designated agents, and the clients. Designated agents shall not disclose, except to the designated agent’s broker, and the designated agent’s broker shall not disclose to any of the parties to the transaction, information made confidential by request or instructions of the client whom the designated agent is representing, except information allowed to be disclosed by this Code section or required to be disclosed by this Chapter.

(d) The designation of one or more of a broker's affiliated licensees as designated agents shall not permit the disclosure by the broker or any of the broker's affiliated licensees of any information made confidential by an express request or instruction by a party prior to the creation of the designated agency. The broker and the broker's affiliated licensees shall continue to maintain such confidential information unless the party from whom the confidential information was obtained permits such disclosure by subsequent word or conduct or such disclosure is required by law. No liability shall be created as a result of a broker and the broker's affiliated licensee's compliance with this subsection.

f.
Eliminate or modify the consumer’s vicarious liability for the acts of the licensee.

No alternate provisions for this element. 

See element f of the Report for preferred provisions.

g.
Adopt mandatory disclosure forms and rules requiring meaningful, timely 


written disclosure of brokerage relationships.  “Timely” means before consumers offer any information that could be detrimental to their interest.

ALTERNATE PROVISIONS:

COLORADO

12-61-808. Broker disclosures. 

(1) (a) Any person, firm, partnership, limited liability company, association, or corporation acting as a broker shall adopt a written office policy which identifies and describes the relationships in which such broker may engage with any seller, landlord, buyer, or tenant as part of any real estate brokerage activities. 

(b) A broker shall not be required to offer or engage in any one or in all of the brokerage relationships enumerated in sections 12-61-804 to 12-61-807.

(c) Written disclosures and written agreements required by subsection (2) of this section shall contain a statement to the seller, landlord, buyer, or tenant that different brokerage relationships are available which include buyer agency, seller agency, subagency, or transaction-broker. Should the seller, landlord, buyer, or tenant request information or ask questions concerning a brokerage relationship not offered by the broker pursuant to the broker's written office policy enumerated in subsection (1) (a) of this section, the broker shall provide to the party a written definition of that brokerage relationship which has been promulgated by the Colorado Real Estate Commission. 

(d) Disclosures made in accordance with this part 8 shall be sufficient to disclose brokerage relationships to the public.

(2) (a) (I) Prior to engaging in any of the activities enumerated in subsection (2) or (3) of section 12-61-101, a transaction-broker shall disclose in writing to the party to be assisted that such broker is not acting as agent for such party and that such broker is acting as a transaction-broker. 

(II) As part of each relationship entered into by a broker pursuant to subparagraph (I) of this paragraph (a), written disclosure shall be made which shall contain a signature block for the buyer, seller, landlord, or tenant to acknowledge receipt of such disclosure. Such disclosure and acknowledgment, by itself, shall not constitute a contract with the broker. If such buyer, seller, landlord, or tenant chooses not to sign the acknowledgment, the broker shall note that fact on a copy of the disclosure and shall retain such copy. 

(III) If the transaction-broker undertakes any obligations or responsibilities in addition to or different from those set forth in section 12-61-807, such obligations or responsibilities shall be disclosed in a writing which shall be signed by the involved parties.

(b) Prior to engaging in any of the activities enumerated in subsections (2) or (3) of section 12-61-101, a broker intending to establish a single agency relationship with a seller, landlord, buyer, or tenant shall enter into a written agency agreement with the party to be represented. Such agreement shall disclose the duties and responsibilities specified in section 12-61-804 or 12-61-805, as applicable, including a disclosure that the party to be represented may be vicariously liable for the acts of the broker and of any subagents while such broker or subagent is acting within the scope of the agency relationship. Notice of the single agency relationship shall be furnished to any prospective party to the proposed transaction in a timely manner. 

(c) Prior to engaging in any of the activities enumerated in subsection (2) or (3) of section 12-61-101, a seller's or landlord's agent shall execute a written agreement with the seller or landlord specifying whether an offer of subagency may be made to any other broker. Such agreement shall indicate that a seller or landlord may be held vicariously liable for the acts of any subagent. 

(d) (I) Prior to engaging in any of the activities enumerated in subsection (2) or (3) of section 12-61-101, a broker intending to work with a buyer or tenant as an agent or subagent of the seller shall provide a written disclosure to such buyer or tenant which shall contain the following: 

(A) A statement that the broker is an agent for the seller or landlord and is not an agent for the buyer or tenant unless the broker enters into a written agreement to act as a buyer's or tenant's agent;

(B) A list of the tasks that the agent acting as a subagent intends to perform with the buyer or tenant; and 

(C) A statement that the buyer or tenant shall not be vicariously liable for the acts of the agent when acting as subagent.

(II) The written disclosure required pursuant to subparagraph (I) of this paragraph (d), shall contain a signature block for the buyer or tenant to acknowledge receipt of such disclosure. Such disclosure and acknowledgment, by itself, shall not constitute a contract with the broker. If the buyer or tenant does not sign such disclosure, the broker shall note that fact on a copy of such disclosure and retain such copy. 

(e) A broker intending to act as a dual agent shall obtain the written agreement of the seller and buyer or landlord and tenant permitting the broker to serve as a dual agent in the proposed transaction. such agreement shall disclose and include a recitation of the responsibilities and obligations required pursuant to section 12-61-806. Such agreement shall also state that the seller and buyer or landlord and tenant can both be held vicariously liable for the acts of a dual agent when such agent is acting within the scope of the dual agency relationship. 

(f) A broker who has already established a relationship with one party to a proposed transaction shall advise at the earliest reasonable opportunity any other potential parties 

or their agents of such established relationship. 

NEBRASKA

76-2421: Licensee offering brokerage services; duties.

(1) At the earliest practicable opportunity during or following the first substantial contact with a seller, landlord, buyer, or tenant who has not entered into a written agreement for brokerage services with a designated broker, the licensee who is offering brokerage services to that person or who is providing brokerage services for that property shall: (a) Provide that person with a written copy of the current brokerage disclosure pamphlet which has been prepared and approved by the commission; and (b) Disclose in writing to that person the types of brokerage relationships the designated broker and affiliated licensees are offering to that person or disclose in writing to that person which party the licensee is representing. 

(2) When a seller, landlord, buyer, or tenant has already entered into a written agreement for brokerage services with a designated broker, no other licensee shall be required to make the disclosures required by this section. 

(3) Before engaging in any of the activities enumerated in subdivision (2) of section 81-885.01, a licensee working as an agent or subagent of the seller or landlord with a buyer or tenant who is not represented by a licensee shall provide a written disclosure to the customer which contains the following: (a) A statement that the licensee is an agent for the seller or landlord and is not an agent for the customer; and (b) A list of the tasks that the agent acting as a seller's or landlord's agent or subagent intends to perform with the customer. 

(4) Before engaging in any of the activities enumerated in subdivision (2) of section 81-885.01, a licensee working as an agent or subagent of the buyer or tenant with a seller or landlord who is not represented by a licensee shall provide a written disclosure to the customer which contains the following: (a) A statement that the licensee is an agent for the buyer or tenant and is not an agent for the customer; and (b) A list of the tasks that the agent acting as a buyer's or tenant's agent or subagent intends to perform with the customer. 

(5) The written disclosure required pursuant to subsections (1), (3), and (4) of this section shall contain a signature block for the client or customer to acknowledge receipt of the disclosure. The customer's acknowledgment of disclosure shall not constitute a contract with the licensee. If the customer fails or refuses to sign the disclosure, the licensee shall note that fact on a copy of the disclosure and retain the copy. 

(6) Disclosures made in accordance with sections 76-2401 to 76-2430 shall be sufficient to disclose brokerage relationships to the public. 

h.
Specify how brokerage relationships end, and describe the licensee’s duties upon 
the termination of the relationship.

EXAMPLES:

COLORADO – 12-61-809.

(2) (a) Except as otherwise agreed to in writing and pursuant to paragraph (b) of this subsection (2), a broker engaged as a seller's agent, buyer's agent, subagent, or dual agent owes no further duty or obligation after termination or expiration of the contract or completion of performance.

(b) Notwithstanding paragraph (a) of this section (2), a broker shall be responsible after termination or expiration of the contract or completion of performance for the following: 

(I) Accounting for all moneys and property related to and received during the engagement; and 

(II) Keeping confidential all information received during the course of the engagement which was made confidential by request or instructions from the engaging party unless: 

(A) The engaging party grants written consent to disclose such information;

(B) Disclosure of such information is required by law; or 

(C) The information is made public or becomes public by the words or conduct of the engaging party or from a source other than the broker. 

(3) Except as otherwise agreed to in writing, a transaction-broker owes no further obligation or responsibility to the engaging party after termination or expiration of the contract for performance or completion of performance; except that such broker shall account for all moneys and property related to and received during the engagement.

CONNECTICUT - Real Estate Brokerage Practices - 96-159. Sec. 3.

(a) After the termination of an agency relationship between a real estate licensee and a person whom the real estate licensee represented, no real estate licensee shall: (1) reveal information concerning that person; (2) use confidential information concerning that person to the person's disadvantage; or (3) use confidential information concerning that person for the real estate broker's or real estate salesperson's advantage or the advantage of a third party, except as required by legal process, as necessary to defend the real estate broker or real estate salesperson from allegations of wrongful or negligent conduct, or as necessary to prevent the commission of a crime.

(b) For purposes of this section, the term "confidential information" shall mean facts concerning a person's assets; liabilities; income; expenses; motivations to purchase, rent or sell real property; and previous offers received or made to purchase or lease real property which are not part of a public record or file to which access is authorized pursuant to section 1-19 of the General Statutes, as amended, or otherwise subject to disclosure as a result of any other general statute or regulation of Connecticut.

ILLINOIS - Section 15-30. Duties after termination of brokerage agreement. 

Except as may be provided in a written agreement between the broker and the client, neither a sponsoring broker nor any licensee affiliated with the sponsoring broker owes any further duties to the client after termination, expiration, or completion of performance of the brokerage agreement, except: 

(1)
to account for all moneys and property relating to the transaction; and 

(2)
to keep confidential all confidential information received during the course of the brokerage agreement. 

MISSOURI - Commencement of agreement, when--duties after termination of agreement. 

339.790. 1. The relationships set forth in this section commence on the effective date of the real estate broker's agreement and continue until performance, completion, termination or expiration of that agreement. 

2. A real estate broker and an affiliated licensee owe no further duty or obligation after termination, expiration, completion or performance of the brokerage agreement, except the duties of: 

(1) Accounting in a timely manner for all money and property related to, and received during, the relationship; and 

(2) Treating as confidential information provided by the client during the course of the relationship that may reasonably be expected to have a negative impact on the client's real estate activity unless: 

(a) The client to whom the information pertains grants written consent; 

(b) Disclosure of the information is required by law; 

(c) The information is made public or becomes public by the words or conduct of the client to whom the information pertains or from a source other than the real estate brokerage or the affiliated licensee; or 

(d) Disclosure is necessary to defend the designated broker or an affiliated licensee against an action of wrongful conduct in an administrative or judicial proceeding or before a professional committee. 

Effective 9-1-97 

MONTANA

37-51-313.  (8) (a) The agency relationship of a buyer agent, seller agent, or dual agent continues until the earliest of the following dates:

(i) completion of performance by the agent;

(ii) the expiration date agreed to in the listing agreement or buyer broker agreement; or

(iii) the occurrence of any authorized termination of the listing agreement or buyer broker agreement.

(b) A statutory broker's relationship continues until the completion, termination, or abandonment of the real estate transaction giving rise to the relationship.

(9) Upon termination of an agency relationship, a broker or salesperson does not have any further duties to the principal, except as follows:

(a) to account for all money and property of the principal;

(b) to keep confidential all information received during the course of the agency relationship that was made confidential at the principal's direction, except for:

(i) subsequent conduct by the principal that authorizes disclosure;

(ii) disclosure required by law or to prevent the commission of a crime;

(iii) the information being disclosed by someone other than the broker or salesperson; and

(iv) the disclosure of the information being reasonably necessary to defend the conduct of the broker or salesperson, including employees, independent contractors, and subagents.

(10) Consistent with the licensee's duties as a buyer agent, a seller agent, a dual agent, or a statutory broker, a licensee shall endeavor to ascertain all pertinent facts concerning each property in any transaction in which the licensee acts so that the licensee may fulfill the obligation to avoid error, exaggeration, misrepresentation, or concealment of pertinent facts.

History: En. Sec. 3, Ch. 565, L. 1995.

Appendix C

BRLI PAG Recommendation #2

NAR should identify and/or develop suggested elements of legislation to:

a.
Specify well-defined licensee duties for each type of brokerage relationship with a consumer. Well-defined licensee duties should be specified for each type of brokerage relationship with a consumer:

1.
Seller’s agent

2.
Seller’s subagent

3.
Buyer’s agent

4.
Dual agent  (one individual licensee representing two clients)

5.
Designated agent 

6. 
Transaction broker (non-agency)

 
Once licensee duties are legislatively defined, the legislation should state that it abrogates (makes void/annuls and replaces) that state’s common law (case law) as applied to real estate brokerage relationships to the extent the common law duties are inconsistent with the statutorily defined duties.

Rationale:  Once licensee duties are legislatively defined, it is extremely important that the legislation then abrogate (meaning annul/make void) the state common law duties, which are articulated in judicial decisions.  Common law duties are difficult to ascertain even with in-depth legal research, and are difficult to determine with certainty as they are subject to change with a new judicial decision.  For certainty as far as licensee duties, which will benefit both real estate practitioners and consumers, the state’s common law needs to be abrogated to the extent it is inconsistent with the statutorily defined duties.

b.
Define the specific duties of a licensee.

Rationale:   Specific duties to be considered for inclusion or limitation for each of the relationships include, but are not limited to:

Duties to be included by statute:

1.  Disclose known adverse material facts
6.   Account

2.  Advise consumer to obtain third party expert advice
7.   Act in best interest of client

3.  Act with honesty and in good faith
8.   Follow lawful instructions of client

4.  Use reasonable skill and care
9.   Timely present all offers

5.  Maintain confidentiality
10.  Seek best price and terms

And the ability to:

· Discharge duties by using third party experts

· Rely upon statements of others

· Limit duty to inspect, if any

Duties to be limited and clarified:

1.  Investigate conditions affecting the property

2.  Standard of care is that of a reasonably prudent licensee and is measured

by the degree of knowledge required to obtain the relevant real estate license.

c.
Specify the licensee’s disclosure duties with respect to conditions affecting the 

property and address licensee liability issues, including the ability of a licensee to 

rely on information from third parties.

Rationale:  Both consumers and licensees benefit from laws that specifically state a licensee’s disclosure duties, because this clarifies for all what these duties are. An example of such statutory language is: “Unless otherwise agreed in writing, a licensee owes no duty to conduct an independent inspection of the property or to conduct an independent investigation of either party’s financial condition, and owes no duty to independently verify the accuracy or completeness of any statement made by either party or by any source reasonably believed by the licensee to be reliable.”

d.
Create a presumption that the licensee/consumer relationship is one defined in the 

statute unless they enter into a written agreement specifically providing for a 

different type of relationship.  

Rationale:  A non-agency default relationship should be legislatively created, with fully described duties owed to the consumer by a licensee operating in that capacity, including appropriate disclosure of the relationship to the consumer.

Specific duties to buyer to be considered for inclusion in a default non-agency relationship include, but are not limited to:


1.
Disclose known adverse material facts. 


2.
Advise consumer to obtain third party expert advice.


3.
Act with honesty and in good faith.


4.
Use reasonable skill and care.


5.
Account.


6.
Timely present all offers.


7.
Perform terms of any oral or written agreement.

A common law agency relationship imposes certain specific fiduciary responsibilities and liabilities for a licensee and vicarious liability for a consumer.  Consequently, laws should be encouraged mandating that agency relationships only be established through written agency agreements outlining all of the licensee’s duties and responsibilities and any vicarious liability to the consumer.  A written agency agreement which clearly spells out the relationship is valuable to both the consumer and the licensee; it clarifies for both what the licensee will able to provide.

e.
Enable a managing broker to use "designated agency" within the brokerage to:  Designate individual licensees within the brokerage to act as exclusive agents for buyers and sellers; designate exclusive agents without creating an agency relationship between the consumers and the broker; clarify the status of the other (non-designated) licensees affiliated with the brokerage; and limit instances of dual agency (where one individual licensee is the agent of both the buyer and the seller in the same transaction.)

Rationale:  “Designated agency” is a practice through which a managing broker may meet several important objectives, and once it is legislatively established in a given state, managing brokers should be encouraged to use it.

At the time a written agency agreement is entered into, a managing broker may designate a licensee to act as the exclusive agent of the client, to the exclusion of all other licensees affiliated with that brokerage.  This clarifies for the consumer that the licensee with whom he is working is the only practitioner affiliated with the brokerage who has any agency relationship with him, and that no other licensee of the brokerage represents him as his agent, nor does the managing broker.  The brokerage practice of designated agency is consistent with the consumer’s understanding and expectations, as opposed to the common law of agency, under which all of the licensees affiliated with the brokerage, including the managing broker, represent all of the broker’s clients in an agency relationship.

Designated agency also may be utilized by a managing broker in an in-house transaction to limit dual agency to only those situations where the same individual licensee is an agent of both the seller and the buyer in the same transaction.  To avoid dual agency in that situation, a broker could designate another licensee in his office to represent one of the parties.

Designated agency is not intended to limit the managing broker’s obligations and duties with respect to supervision of licensees affiliated with his brokerage, nor is it intended to affect the broker’s contractual rights, including the broker’s right to compensation.

f.
Eliminate or modify the consumer’s vicarious liability for the acts of the licensee.

Rationale:  The common law theory of vicarious liability, under which a principal may be liable for the acts of his agent, is not appropriate in a real estate brokerage relationship. Consumers do not expect that they could have vicarious liability for a licensee’s actions, and it is likely that they would not select an agency relationship at all if this type of liability is present. It would benefit the consumer if it specifically is eliminated, and this would be consistent with consumer expectations.

g.
Adopt mandatory disclosure forms and rules requiring meaningful, timely 


written disclosure of brokerage relationships.  “Timely” means before consumers offer any information that could be detrimental to their interest.

Rationale:  Disclosure forms benefit licensees as well as consumers, by ensuring that everyone understands the brokerage relationship. When the disclosure form is mandated by state law or regulation, there can be no question as to the adequacy of the language. The timeliness of the disclosure is an essential aspect.

h.
Specify how brokerage relationships end, and describe the licensee’s duties upon 

the termination of the relationship.

Rationale:  For example, a licensee’s duty with respect to treatment of confidential information following the termination of a brokerage relationship specifically should be described, as well as the types of events which would cause the information to cease to be confidential.
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