THE LIMITED SERVICES OFFICE

In every service industry, there are providers who define or acquire their market share with the allure of the discount fee.  Ever hear of Charles Schwab?  The concept of discounting fees is not foreign to the real estate brokerage business though the practice has been relatively limited, and, until recently, without significant impact on “full commission” practitioners.  So, why is there so much consternation over discounting today?

 The terms “discount” and “reduced” are not pejorative.  Consumers benefit from competitive pricing, and not always with a trade-off in value or service.  As Americans, we are taught that competition is a hallmark of a free-market society and should be encouraged.  As REALTORS(, we are taught to avoid mention of “prevailing” or “standard” commissions and our laws require us to state that commissions are negotiable.  Yet, there is a belief, held by many among us, that the discount broker is a pariah.  

Limited fee and limited service brokers have been painted with a broad brush because of the practices of some bad apples.  Painful as it may be to learn that our competitors are undercutting the market, it’s not the reduced fee that is the problem.  It’s the service.  The service offered by some limited service practitioners has dropped to an unreasonably low level.  Have you encountered limited service listing agents who will not return calls, email and written communications, or who refuse to participate in the negotiations and document preparation?  If so, did you find that you worked doubly hard for no more fee than you would have received from a full service agent?

It should not come as a surprise, but there are standards that establish minimum services that every broker and salesperson owe.  The Real Estate Licensing and Registration Act and the Rules and Regulations of the Real Estate Commission do establish a floor level of services that must be observed by all real estate licensees in Pennsylvania.  The consumer or licensee may not waive these minimum services, with limited exception.  

The minimum services, described as “duties” in RELRA, are found at section 606.1.  They include the requirements that all licensees: present written offers, written notices, and other written communications to and from the parties to the transaction in a timely manner; to advise the consumer about the status of the transaction; to advise the consumer of those tasks that need to be completed to satisfy the negotiated, executed agreement of sale; and to provide the consumer with assistance in document preparation.  There are other duties but these deserve emphasis as they exact significant responsibility and are used in claims against some limited service practitioners.

Realtors® and licensees who fail to provide adequate services are subject to prosecution by the professional prosecutorial staff of the Bureau of Professional and Occupational Affairs.  When a buyer’s agent complains that she was directed by the listing agent to deliver the offer to the seller because the listing agent does not present offers, will the prosecutor perceive that a law has been violated?  Is the duty to transmit offers violated when a listing agent says that he is not being paid to touch or review the document and that it should be delivered directly to the seller?  

No one can answer these questions until we have a reported opinion or learn how the prosecutors, hearing examiners and the Real Estate Commission view minimum services.  Historically, however, we have ample evidence to suggest that the Commission holds licensees to higher, rather than lower, standards.  If the law says that a licensee has a duty to help the consumer with document preparation, how can the listing agent not confer with the seller to review the terms of an offer?  If the law requires prompt delivery of an offer to the seller, what does the listing agent do with the offer that was delivered to his office?

Representing PAR and many of its members, we have advised limited service practitioners to carefully establish a floor of services that satisfies the duties required by our laws.  There is a balance between the right to contract freely with consumers and the need to “pull one’s weight.”   There is also a need to understand that competition is here to stay and that price reduction, and to some extent, service reduction, are permissible practices.

The fervor over limited service practitioners is not confined to Pennsylvania.  Attorneys representing Associations across the fifty states met in Florida prior to the opening of the NAR annual meeting in November to review the issue and the experiences of several states.  The Illinois General Assembly has before it a Senate bill that would require all licensees to accept delivery and present offers and counteroffers as well as to assist clients in the development and the communication of offers and counteroffers.  The Texas Real Estate Commission is reviewing its statutory authority to establish minimum service standards for licensees as well.  The standards it is considering are similar to those found in the Illinois Senate bill.  The Pennsylvania legislature was indeed far-sighted when it adopted PAR inspired legislation in 1999 and significantly amended RELRA.  Perhaps you remember November 25, 1999 when use of the Consumer Notice became mandatory! That was also the date when Pennsylvania minimum standards took effect.  

While we cannot predict how our Commission will enforce Pennsylvania’s minimum standards, we can be certain of several important facts.  Limited service practices are receiving more scrutiny.  More scrutiny has led to a greater number of complaints filed by cooperating practitioners and consumers.  Minimum standards are being used by lawyers in civil cases who bring malpractice actions, with and without success.  Licensees will be disciplined when they fail to meet the minimum standards.

You will note that nothing in the law is designed to deter the practice of generating business by offering reduced fees.  The minimum standards provision of the law was designed, however, to assure that consumers receive a modicum of support in a highly technical field that is growing ever more complicated.  The marketplace is in a state of flux and every broker needs to control level of services offered by his/her affiliates to assure that the risk falls within the comfort zone.

James L. Goldsmith is General Counsel to the Pennsylvania Association of REALTORS® and is a partner in the law firm of Caldwell & Kearns.  In addition to representing the Association he and his firm represent brokers and salespersons throughout Pennsylvania in a wide range of contexts.
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